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THose making or revising their Wills 

may like to consider benefiting some 

selected aspect of Church Army Social or 

Evangelistic work by the endowment of a 

particular activity—thus ensuring effective 

continuance down the years. 

Gifts—by legacy or otherwise—will be 

valued for investment which would produce 

an income in support of a specific object, 

of which the following are suggestions :— 

1. Training of future Church Army 
Officers and Sisters. 

2. Support of Church Army Officers and 
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3. Distressed Gentlewomen’s Work. 

4. Clergy Rest Houses. 
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Financial Organising Secretary 
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ROYAL 
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Portsmouth (1881) Devonport (1876) Gosport (1942) 
Trustee-in-Charge, Mrs. BERNARD CURREY, M.B.E. 
AIMS.—The spiritual, moral and 
physical well-being of the men of 
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FOR SALE 


KNIGHT'S Local Government Reports, 
Orders, etc., 1903-1951. Bound Volumes 1-63 
(in 102 volumes), and Parts for vol. 64. In 
splendid condition. First reasonable offer will 
be accepted. Apply to Royal Faculty of 
Procurators Library, 62 St. George's Place, 
Glasgow, C.2. 


INQUIRIES 
YORKSHIRE DETECTIVE BUREAU 
T. E. Hoyland. Ex-Detective Sergeant. 
Member of the B.D.A., F.B.D., Associated 
American Detective Agencies, and the World 
Secret Service Association. Confidential 
enquiries ; Divorce, etc. ; Over 600 agents in 
all parts of the World. Over twenty-five years 
C.L.D. and Private Detective Experience at 
your service. 1, Mayo Road, Bradford. 
Tel. : 26823 day or night. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel. : Boldon 7301. Available day and 
night. 

Ursa DISTRICT OF HUYTON-WITH- 

ROBY 
Assistant Solicitor 

THE Council invite applications for this 
established post in the Clerk's Department 
commencing on Grade A.P.T. Va (£625), 
subject to the National Joint Council Con- 
ditions of Service and the Local Government 
and Other Officers’ Superannuation Act, 1937. 
Canvassing disqualifies. 

Previous professional experience is not 
necessary, but an apprenticeship in local 
government is an advantage. 

Huyton-with-Roby is a rapidly developing 
area adjacent to Liverpool, the population 
having increased in twenty years from 5,198 to 
55,783, and should offer excellent chances of 
obtaining experience. 

Applications, in candidate's own hand- 
writing, accompanied by copies only of not 
more than three recent testimonials, should 
be received by me not later than noon on 
February 21, 1953. 

H. E. H. LAWTON, 


Clerk of the Council. | 


Council Offices, 
Huyton, 
Lancashire. 





ANCASHIRE No. 6 COMBINED 


PROBATION AREA 


Appointment of Female Probation Officer 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants must 
be not less than twenty-three nor more than 
forty years of age, except in the case of serving 
officers. The officer would be centred at 
Rochdale. The appointment will be subject 
to the Probation Rules, 1949 to 1952, and 
would be superannuable, the successful candi- 
date being required to pass a _ medical 
examination. 

Applications, stating age, qualifications and 
experience, together with not more than two 
recent testimonials, must reach the undersigned 
not later than February 28, 1953. 


J. FREER, 
Clerk to the Combined 
Committee. 
The Butts, 
Rochdale. 


Boroucu OF KETTERING 
Appointment of Assistant Solicitor 


APPLICATIONS are invited for the permanent 
post of Assistant Solicitor in the Town Clerk’s 
Department at a salary in accordance with 
Grade Via) of the A.P.T. Division of the 
National Scales of Salaries (£625 per annum 
rising by annual increments of £20 to a maxi- 
mum of £685 per annum). 

The appointment is subject to : 

|. The National Schemes of Conditions of 
Service. 

2. The Local Government Superannuation 
Act, 1937. 

3. The satisfactory passing of a medical 
examination. 

4. Termination by one month’s notice on 
either side. 

The council will consider the provision of 
housing accommodation if necessary. 

Applications must reach the undersigned 
not later than Tuesday, February 17, 1953, 
and must include the names and addresses of 
three persons to whom reference may be made. 


D. DUNSFORD PRICE, 
Town Clerk. 
Town Clerk’s Office, 
Kettering. 
January 29, 1953. 
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NOTES of 


Permitting the Use of a Vehicle 


A dictum of MacKinnon, L.J., in Goodbarne v. Buck [1940] 
1 All E.R. 613, which justices had felt bound to follow, was 
discussed and disapproved by the Divisional Court in Lioyd v. 
Singleton (see p. 87 post). 

The justices had dismissed an information charging the respon- 
dent with unlawfully permitting his brother to use a lorry when 
there was not in force in relation to the user of the lorry a policy 
of insurance against third-party risks. 


The Lord Chief Justice quoted MacKinnon, L.J., as follows : 
‘* In order to make a person liable for permitting another person 
to use a motor vehicle, it is obvious that he must be in a position 
to forbid the other person to use the motor vehicle. As at present 
advised, I can see no ground on which anyone can be in a position 
to forbid another person to use a motor vehicle except where he 
is the owner of the car. The owner of a car can forbid another 
person to use it, or can permit the other to use it,”’ and said 
that the Lord Justice or some other member of the Court would 
have dealt with the matter further if it had been a reserved judg- 
ment. Dealing with the question who might permit the use of 
a car, Lord Goddard instanced the case of an owner who might 
leave his car in the charge of a chauffeur. If the chauffeur allowed 
someone else to drive it, it was the chauffeur who was permitting 
the use of it, and not the master, for the master would not know 
that it was being used and would have given no authority to 
the chauffeur to allow other people to drive it. 


The case was sent back to the justices for further consideration 
of the insurance policy and the question whether the lorry was 
insured. 


The reference in Stone to Goodbarne v. Buck, supra, on p. 2118 
gave no more weight to the dictum than was appropriate. The 
note reads “ To make a person liable for permitting, he must 
be in a position to forbid another person to use the motor vehicle, 
e.g., the owner.”” The recent decision will not necessitate any 
change in that statement of the law. 


Probation in Berkshire 


The report of the principal probation officer for the Berkshire 
Probation Area for the year ended September 30 last, records a 
substantial increase in most branches of the work of the pro- 
bation officers, an exception being the number of matrimonial 
cases dealt with, which was 375 as compared with 426 the 
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previous year. The number of persons remaining under super- 
vision on September 30 was 471, compared with 425 in 1951 
The number of social inquiries made on behalf of the courts 
and after-care services during the year was 617, compared with 
555 in 1951. There is evidently a certain amount of overloading 
in the case of one or two officers, and Mr. Lapworth has 
suggested steps to remedy this state of affairs. 


In a paragraph calling attention to the opening last summer 
of the first detention centre near Kidlington, there is striking 
testimony as to its effect upon one young offender. ‘* One of 
our probationers has just completed a period of three months’ 
training at this centre. Before he went to Kidlington he was 
aggresive and undisciplined. On discharge he told his probation 
officer that he had ‘ learnt his lesson the hard way’ and never 
wished to see Kidlington again.” 

The camp for probationers proved a success, as in previous 
years. Forty boys attended, ten of whom came from Berkshire. 
The value of these camps has been proved by experience. They 
give probation officers and others an opportunity of seeing boys 
in association with one another and enable them to get new light 
upon the behaviour and character of the boys. 


Magistrates may think there is wisdom in what the report 
has to say about the selection of cases for probation homes and 
hostels. ‘“‘ It will be appreciated that much depends upon the 
very careful selection of cases for such training. It is useless to 
expect homes and hostels to deal with the thoroughly 
undisciplined youth or girl. Such a person upsets routine and 
training, and it often takes a warden some time to eradicate 
such an unruly influence.” 


There is the usual high percentage of probation cases com- 
pleted satisfactorily, and, what matters even more, an 
encouraging result of cases followed up. “* In order to assess the 
long-term results of probation, the county police have kindly 
checked over a total of 116 persons who satisfactorily completed 
a period of probation during the year 1947. The results show 
that during the ensuing five years eleven persons or 9.5 per cent. 
re-appeared before the Courts charged with an indictable offence. 
The corresponding figure in 1951 was 11.5 per cent. and in 1950 
eleven per cent.” 

There are some interesting points in the report about the 
after-care of those released from prison and borstal institutions, 
work which is often difficult and discouraging and which calls 
for all the patience, perseverance and understanding of the 
probation officer. 
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Provisional Driving Licences 


A motor cyclist who was recently convicted of driving without 
due care and attention was stated to have held fifteen provisional 
licences in six years and to have failed twice to pass the driving 
test. 

This calls attention to the unsatisfactory state of the law. 
At present it is possible for a person to take out a series of 
provisional licences without taking a test. In the case of car 
drivers there is at least some sort of safeguard to the public in 
the fact that there should be a competent driver accompanying 
the “learner” in the car, ready to help deal with difficulty 
or emergency. This cannot apply in the case of the solo motor 
cyclist, and he can go on riding his cycle without passing a test, 
so long as he takes out a provisional licence. 

A provisional licence is intended to enable a learner to gain 
experience on the road. It also meets the case of a driver who has 
been disqualified for holding an ordinary licence until he has 
passed a test, thus enabling him to have tuition and practice on 
the road. It cannot be intended to provide a means whereby a 
driver can go on using the road without attempting to pass a 
test, or without being able, possibly after many attempts, to 
pass the test. It seems highly desirable that some limits should 
be applied. 


Juveniles in Need of Care or Protection 


The definition of a child or young person in need of care or 
protection, contained in s. 61 of the Children and Young Persons 
Act, 1933, is drawn widely, and since the section and the following 
sections are not of a penal nature they have not been interpreted 
narrowly. Some people have thought that at times the juvenile 
courts have strained the definition section beyond its proper 
limits in their anxiety to promote the welfare of young people 
brought before them. 

Everyone concerned with this question must give heed to the 
decision of the Divisional Court in Bowers and Others v. Smith 
(The Times, January 22). In this case there were three appeals 
by boys and their parents against decisions of justices whereby 
supervision orders were made and the parents were ordered to 
enter into recognizances to exercise proper care and guardianship, 
in accordance with the provisions of s. 62 of the Act. The com- 
plaints alleged that the boys were in need of care or protection 
as being in moral danger and having parents not exercising 
proper care and guardianship. 

The justices found that all three boys had had intercourse 
with the same young woman, two of them on more than one 
occasion, but with no other woman. This had taken place in 
or beside a latrine on a football field. There was no direct 
evidence of any kind against the parents. The justices considered 
that the parents who had said that they would have taken 
energetic steps if they had been aware of any possiblity of moral 
danger, had failed to give their sons proper sexual instruction. 

In the course of delivering his judgment, the Lord Chief 
Justice said that all the parents had done was to send the boys to 
play football, and there was no evidence to show that the parents 
knew of the existence of the young woman. 


if the boys had been living an obviously loose life it would have 
been different, but he failed to see anything which justified the 
justices in putting the blame on the parents. There was no 
suggestion that the parents had had the least knowledge of the 
boys’ misconduct ; had they known, no doubt they would have 
corrected them. He could not agree that merely because there 
was a finding that these acts had taken place the parents had not 
exercised proper care and attention. Accordingly, he would 
allow the appeals and set aside the orders. 
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Mr. Justice Croom-Johnson said that, although there were no 
doubt cases in which justices might, from a persistent course of 
conduct on the part of young persons, conclude that their con- 
duct must be due to something lacking at home and neglect by 
the parents to discharge their duties, there was nothing in the 
present cases from which that inference could be drawn. 


This is, we believe, the first decision of a superior court 
on the interpretation of the expression “* not exercising proper 
care and guardianship.”’ It emphasizes the need for taking into 
consideration the attitude and conduct of parents, and of deter- 
mining what is proper care and guardianship in the circumstances 
of a particular case. Sometimes the court may reasonably 
come to the conclusion that once the parents have become 
aware of moral danger they are the best people to deal with it. 
On that point the justices will decide after seeing and hearing 
the parents, but it must never be forgotten that a case under s. 62 
must be proved by evidence before the court can make any order. 


National Insurance Advisory Committee 


The National Insurance Act, 1946, required the establishment 
of an advisory committee for the consideration of the drafts of 
regulations proposed to be made under the Act, and the 
Committee has shown on more than one occasion the desirability 
of such a procedure as a curb on what is commonly called 
bureaucracy. Whilst having confidence in the impartiality of 
those senior civil servants who advise their Minister it is clearly 
good that an independent body should have the opportunity of 
looking at proposals emanating from a Government Department 
and we should welcome similar procedure being followed under 
some other statutes, although in so far as regulations affecting 
local government are concerned there is some safeguard in the 
practice of referring the drafts to the local authorities’ 
associations. There has recently been an example of the value of 
the reference of a draft regulation to the advisory committee. 
It was proposed to amend the regulations dealing with the 
position of persons admitted to hospital from an old people's 
home. The alteration aimed at removing anomalies and making 
the administration more tidy but tidiness in administration, as 
in private houses, may have some drawbacks. In the case of the 
regulations to be made with regard to hospital patients it was 
pointed out by three voluntary organizations that they would 
operate to the disadvantage of residents in voluntary homes who 
pay part of the cost of their maintenance out of their National 
Insurance benefits but who are also maintained partly at the 
cost of local authorities. The alteration of the definition of 
“* accommodation ” in the former regulations would have resulted 
in the benefits of such residents being reduced immediately on 
their admission to hospital so leaving them with only 6s. 6d. 
weekly pocket money. The Committee showed their sympathetic 
consideration of the matter by recommending that the draft 
should be amended to allow the full benefit to be payable for 
eight weeks so as to enable a retaining fee to be paid to the Home. 
This concession is not necessary for patients admitted to hospital 
from local authority homes since these authorities are under a 
statutory obligation to provide accommodation for any persons 
needing care and attention and no question of paying a retaining 
fee arises. The National Insurance Joint Authority which, in 
conjunction with the Treasury, makes regulations under the Act 
accepted, in accordance with its normal practice, the views of 
the committee and the National Insurance (Hospital In-Patients) 
Amendment Regulations, 1952, were made accordingly. 


Voting Disability of Tenants 


Circular 75 of 1952 from the Ministry of Housing and Local 
Government dealt with a tricky problem, which has confronted 
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many local authorities when discussing the question of selling 
houses vested in them. The problem is how councillors who are 
tenants of council houses are affected by s. 76 of the Local 
Government Act, 1933. The circular emphasizes, properly, that 
the Minister is not empowered to determine whether a dis- 
ability under the section exists in a particular case. If he is 
asked to remove the disability, on the assumption that it exists 
or may exist, he will decide whether to do so on that same 
assumption. If he declines to remove the disability (if any), or 
if no application under subs. (8) of the section is made to him, 
it will then be for the courts to determine whether a disability 
existed, and this they can only do if the appropriate proceedings 
are taken. Cases have been reported from time to time, where it 
was thought by local authorities that there was a disability, 
and their legal advisers had expressed that view, but members 
refused to apply to the Minister for its removal, either because 
they took a different view of the law or, in some cases, upon 
grounds of supposed prestige. We do not remember any case 
where, after such a refusal, there was a prosecution. In the 
matter of the sale of houses, the Minister has felt able to advise 
local authorities that a mere general discussion, whether or not 
to sell unoccupied houses, does not involve any disability beyond 
such as is removed by the proviso to s. 76 (1), but that, where the 
general discussion extends to occupied houses, counc jlors who 
are tenants seem prima facie to have a disabling interest— 
although the circular admits that a councillor who is a tenant 
might be held by the Courts not to have a pecuniary interest, 
where he has himself no intention of buying his house if given 
the opportunity. (We should ourselves have thought that this 
admission in the circular might be a little dangerous and that the 
safer course, at all events, would be for the councillor in such a 
case to ask to have the disability removed. This costs him nothing 
and will safeguard him against proceedings if, after a few months, 
he changes his mind). It is to be noticed that the circular is 
dealing mainly with general or policy discussions. Where a 
council has decided on the policy, and comes down to discussing 
details about the terms upon which houses will be sold, the posi- 
tion might be different, and it is much more difficult to say that 
councillors who are tenants have not a pecuniary interest. It 
may also be more difficult to justify relieving them of the dis- 
ability, although much will depend upon the way in which the 
matter comes before the council. 


Coast Protection and National Responsibility 


The unprecedented catastrophe which has swept over the 
Eastern counties lends tragic emphasis to the plea put forward 
at 116 J.P.N. 527 that the cost of coast protection should be 
made a national charge. 


There has been a grievous loss of life and material damage on 
sO great a scale as almost to pass the assessment of man. In 
many cases the efforts made by individual local authorities to 
protect their coasts, so far as their limited means permit, have 
been overwhelmed and the onrushing waters have penetrated 
far inland where for centuries the sea has been distant and even 
beyond sight. 

It is gratifying to hear the Prime Minister accept nation-wide 
responsibility for relieving human suffering and loss and for 
carrying out emergency repairs. But this is hardly enough. 
The magnitude of the disaster is in any case entirely beyond 
the power of coast protection authorities—often small seaside 
towns and rural districts—to remedy and indeed the deep 
encroachments of the sea and the enormous expanses of inun- 
dated land only too painfully demonstrate the utter irrelevance of 
local government boundaries to the solution of this grimly 
recurrent problem. Only a national survey of the danger areas 
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of the entire coast-line, followed by a properly-integrated pro- 
gramme of defensive works, phased according to the demands of 
protection and available resources, can hope to find the answer. 
The Coast Protection Act, 1949, should be consigned to the limbo 
of piece-meal statutory improvisations, and the burden of 
protective works transferred from the shoulders of the maritime 
local authorities to those of the Government, where it has 
always really belonged. 


Annual Reminders 


The first month of the year is a season of reminders. Dog 
licences, for instance, have to be renewed. For some 
other licences, which run for a year from the time of being 
granted, there is something to be said for a reminder at the year’s 
end, since the licensee may not carry in his mind the point at 
which the licence has to be renewed. For dog licences, and others 
which run from a fixed date irrespective of when they are issued, 
we wonder whether the common form reminder is essential. 
The average householder knows well enough that his dog’s 
licence will expire at a certain time, and is reasonably punctilious 
about renewing it. If he has been trained to expect a reminder 
before doing so, he may put it off, and not do it if by chance the 
reminder miscarries. There are some people who will not renew 
the licence anyhow ; there are others who will turn the dog 
adrift, perhaps all the more quickly if a reminder is received. 
Looking at the matter from all sides, we think it would be worth 
while for the appropriate authorities to consider whether the 
money produced by these reminders justifies the expenditure of 
paper and of clerical time in sending them out. The licensing 
authorities have the names of last year’s licensees, without which 
indeed they could not send out the reminder. Would it not be 
worth while to wait, say for a month, and then send reminders 
only to those persons who had not in the course of that month 
renewed the licence ? 


Permissive Use of Arms 


An odd little matter in Warwickshire has taken up more space 
in the popular press than we should have thought its interest for 
the layman warranted, though it may have greater interest for 
those of our own readers who are interested in ceremonial and the 
due observance of formalities. It seems that a body called the 
Warwick Evening Townswomen’s Guild had caused a representa- 
tion of the county council’s coat of arms to be embroidered on a 
table cloth, a feat which was said to have taken two years to 
complete. The table cloth was, we gather, to be used by the 
guild on great occasions. Exception was taken by the county 
council to the guild’s having reproduced the coat of arms without, 
according to the newspapers, permission from the council. The 
president of the guild very properly expressed regret that it had 
unwittingly offended, and the clerk of the county council, 
equally properly, asked members “to take a common sense 
view,” seeing that it was doubtful whether an injunction could 
be obtained, to prevent the guild from using the coat of arms 
without permission, and certainly this was never done in 
practice. ** We hope (he said) that those who have used our coat 
of arms without permission will not continue to do so without 
permission.”’ Thus came a happy-ending to the storm in a country 
teacup ; one can agree with the president of the guild in regretting 
that the whole affair had received local and national publicity. 
It is courteous, if no more, if you wish to use any person’s pro- 
percy to ask for his permission, but we are not sure that there is 
not an error behind the above quoted observation of the learned 
clerk, and in the stress laid upon “ permission.” A coat of arms 
is a distinction granted by the Sovereign to an individual and 
his successors in title, or to a corporate body. We are not sure 
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that the individual grantee can effectively give permission for 
its use, by other persons than those directly serving him ; 
similarly, we doubt whether the arms of a corporate body can 
properly be used even with the permission of that body, except 
on its own property and in its own service. We have consistently 
advised that local authorities who wish to use a coat of arms 
should take the correct step of applying to the College for a 
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grant—instead of inventing a device for themselves resembling 
a coat of arms, or appropriating one belonging to a local family, 
as used to be done from time to time. It seems to follow that 
local authorities should afterwards protect the position of them- 
selves and other armigers, by not purporting to “ permit” use 
of their arms by persons to whom the Sovereign has not made 
a grant. 


THE LICENSING JUSTICE OF STUART TIMES 


By ERNEST W. PETTIFER 


Following our general survey of the work of the seventeenth- 
century justice of the peace, as revealed in the quarter sessions 
records for the North Riding of Yorkshire, we will examine more 
particularly some of the many entries which relate to his work in 
the capacity of a licensing justice. There are literally hundreds of 
minutes which reveal the magnitude of the task imposed upon 
the justices. They reveal also the undoubted fact that, though the 
justices strove to cope with the many problems of the licensing 
system, and did well if their efforts are judged by the standard of 
their own time, they failed from lack of adequate machinery 
with which to enforce their views upon the alehouse-keepers. 

Entries such as the following are scattered broadcast through- 
out the minutes, and show the magnitude of the licensing problem 
throughout the century: (Helmsley, 1669) “508 persons for 
keeping alehouses without licence”; (Richmond, 1670) * 317 
persons for keeping common tippling-houses without licence ” ; 
(Thirsk, 1634) ** 240 alehouse-keepers (among them two gentle- 
men) for keeping common tippling-houses without licence ” ; 
and (an entry from the Thirsk minutes for 1638 which is given in 
full because it discloses the names of the divisions concerned, 
names which are still in use today) “* 9 alehouse-keepers out of 
Bulmer Wapentake, 15 out of Birdforth, 31 out of Ryedale, 3 
from Whitby Strand, 38 out of Langbargh, 6 out of Allertonshire, 
26 from Gilling East, 20 from Hang East, 8 from Halikeld, 
15 out of Gilling West, and 42 out of Hang West, for keeping 
common tippling-houses **, 213 defaulters in all. 

These bare records, and hundreds of others, probably represent 
persons named on lists sent in by the parish constables, and, in 
every case in which batches of offenders were named, the minutes 
fail to disclose what action was taken by the justices. There was 
evident difficulty in obtaining the lists at all, for there are not 
only minutes of sessions reiterating in peremptory terms that 
they must be sent in, but many parish constables were brought 
hefore the justices and fined for failure to carry out the duty. Other 
constables were fined for being present in disorderly alehouses, 
and for taking no action to bring the offenders to court. But the 
constabulary of the century was still more involved in the judicial 
problems arising from licensing, for many parish constables 
themselves held alehouse licences, and, so early in the century as 
1616 it is a significant fact that the sessions had to make an order 
(Thirsk, April) that no retainer or servant of any Lord, Knight, 
Baronet or Gentleman, nor any High Constable or Bailiff should 
be licensed to keep an alehouse. The first sentence of this order 
clearly derived its significance from the fact that some justices 
were putting their own retainers or relatives into alehouses and 
giving them licences. At the Hutton Bushell Sessions of April 5, 
1616, two justices only being present, John Bearpark of Whitby 
was presented for selling ale “ being servant unto Sir Richard 
Cholmley, Knight, as his Bailiff, and wearing his cloth”, and 
it was probably these two justices who raised the whole question 
at the Thirsk Sessions five days later when eleven justices were 
present 


While, as we have seen, large numbers of unlicensed alehouse- 
keepers were reported to the justices without any record as to 
what action was taken, it can be inferred from the very many 
individual cases which were dealt with that the justices did take 
steps to have offenders brought before them from every district 
of the Riding, and dealt with them by way of example to the re- 
mainder. There are several orders for offenders who had not paid 
fines of 20s. to be whipped. Under the statute 21 James 1, c. 7, 
there was power to suppress for not less than three years those 
alehouses in which there was drunkenness or disorderly conduct, 
and the sessions exercised this power freely. In certain cases in 
which the keeper of the house proved defiant, a warrant was 
issued and he was committed to the House of Correction. The 
power of the licensing justices to order licensees to enter into 
recognizances to run their houses in an orderly manner was often 
employed to bring licensees to a sense of their responsibilities, 
and the justices, by an ingenious and possibly imaginative use 
of the power of binding over, occasionally ordered a licensee 
whose house had been suppressed to enter into a recog- 
nizance with sureties not to reopen it (e.g., at Thirsk Sessions, 
April, 1618, “* a Fearbie innkeeper shall enter bond to surcease 
to keep an alehouse "’). 


An interesting and rather unusual addition to sentences of 
suppression of licensed houses was occasionally made by the 
licensing justices. In spite of much research, the origins, history 
and significance of inn signs are still very obscure, but it is evident 
that in the North Riding the sign was an acknowledged feature 
of alehouses. Such entries as the following show that the justices 
did attach some importance to it, and were determined that the 
sign should not remain once the licence had been taken away : 
(Malton, January, 1651) “* The Chief Constable of Pickering 
Lythe to discharge a Hutton Bushell innholder from brewing 
for three years, and to pull down his sign post and the next J.P. 
to take recognizance accordingly: a like order against a 
Sinnington man ™ ; and, again (Thirsk, April, 1675), “* A Theak- 
ston man to be suppressed from brewing, and his sign pulled 
down”. Later on the same page, ““A Kirby Hill man to be 
suppressed from brewing, and the Constable of Kirby Hill to 
give him notice of the same, and to pull down his sign””. 


The movement towards de-centralization which was becoming 
apparent in the seventeenth century, so that more powers could 
be given to justices to act outside the Quarter Sessions, was 
encouraged by the decision of quarter sessions (Thirsk, April, 
1635), to divide their personnel into divisions, and to give power to 
local Justices to act as licensing justices within their own wapen- 
takes (Bulmer West, Langbaurgh, Pickering Lythe, etc.). The 
minutes are lengthy, and it is clear that the justices, as a body, 
deplored the freedom with which individual members of the 
quarter sessions had been giving licences for alehouses, often to 
persons living in other divisions, and frequently without notifying 
the details of the grants to the clerk of the peace. Another 
complaint was that alehouses had been suppressed in many cases 
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by pairs of justices acting outside the Sessions. The court of 
quarter sessions was in an obvious difficulty, for it will be re- 
membered that, up to 1729, licences could be granted by any two 
justices, and the court could hardly denounce the grants which 
had been made as illegal. It was decided to appoint a number of 
justices for each division to make all new grants in that division. 
The Court proceeded to declare that all grants made by other 
justices than those appointed should be void. In this delegation of 
licensing powers to special justices for each division we can discern 
the beginning of the Brewster Sessions legally created in 1729. 


At the beginning of the century the Act, 1. James 1, c. 9, fixed 
the price of beer at 4d. a gallon for best ale, and 2d. a gallon for 
small ale and there were many prosecutions of licensees for 
selling at higher prices. In 1650, at Helmsley, the justices were 
informed that “* the alehouse-keepers within the North Riding ” 
were selling their ale at prices which exceeded the 4d. a gallon. 
There are numerous presentments of individual licensees for 
selling at prices which ranged from 6d. a gallon to 12d. a gallon. 
The “‘ Gisbrough”’ Sessions of May, 1616, dealt with a large 
number of offences by licensees ; in fact, no other business was 
transacted save the 280 cases of selling above the fixed price, 
having no beds or stableroom for travellers, selling on the 
Sabbath, etc ; A Great Broughton man, by the way, was charged 
with ** making a banquett for football players on the Sabaoth ” ! 
No decisions are recorded, but it would seem from references 
here and there to “ Alehouse Sessions” that the licensing 
justices did sit occasionally as a body to hear charges against 
alehouse-keepers, and that the sessions at Guisborough were so 
held. 
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Excise duty on alehouse licences is rarely referred to, but it can 
be conjectured, from one or two vague references to the collection 
of this duty, that licensees were expected to pay weekly, and a 
minute of 1663 contains an instruction to licence-holders to 
bring to quarter sessions statements of their weekly payments. 


In January, 1623, at Helmsley, the justices, after considering a 
letter from the Privy Council urging the suppression of all dis- 
orderly alehouses, decided to try a new line, and issued an order 
cutting off the supply of barley for malting, and so ensuring the 
wholesale closing of alehouses! A later minute, almost un- 
intelligible, apparently sought to blame the clerk of the peace for 
an error in the original minute, and deprived him of his fees for 
one year! Apart from this ambiguous entry, nothing more was 
recorded as to the success or otherwise of this scheme of licensing 
reform. 

Finally, by way of miscellanea—vicars and curates supplemen- 
ted meagre stipends by distributing ale, without licences ; during 
the Commonwealth period Roman Catholics were debarred from 
holding alehouse licences ; a minute of sessions lamented the 
fact that they could not close alehouses because of the numbers 
of soldiers billetted upon them : a licensee attacked and maimed 
by soldiers received 40s. gratuity by way of compensation ; 
entertaining wandering players and minstrels meant suppression 
of the licence, and a whipping for the guests ; and, in conclusion, 
an unknown person asked for four Arkengarthdale inn-keepers to 
be suppressed for “* great and foule disorders” at the time of 
evening prayer, and gave as his reason for appealing to the 
justices that there were no churchwardens. 


THE OCCASIONAL LICENCE 
SECTION 151 OF THE CUSTOMS AND EXCISE ACT, 1952 


By C. W. L. JERVIS 


It may be of some practical importance to consider how far 
s. 151 of the Customs and Excise Act, 1952, which came into 
force on January 1, to which brief reference was made at 116 
J.P.N. 792, has altered the law relating to the occasional licence. 
The convenient term “ occasional licence ” is preserved, but the 
marginal note to the section refers to “ Retailers occasional 
licence.” 


The consent of the justices, in accordance with s. 64 of the 
Licensing (Consolidation) Act, 1910, is still necessary, and 
expressly defined as the “‘ appropriate cousent,” from which it 
may be inferred that the justices are the “ appropriate 
authorities *’ referred to in the proviso to subs. (2). This proviso 
reads: “* Provided that, without prejudice to any discretion of 
the appropriate authorities aforesaid to refuse their consent 
or permission, they shall not grant it unless they are of the opinion 
that the grant of an occasional licence is expedient for the con- 
venience and accommodation of the public.” At first sight, this 
proviso seems more stringent than the rather vague references 
to the “ public” in the now repealed sections of the Revenue 
Acts, 1862, 1863 and 1864. It is considered, however, that the 
law is not altered in this regard. The applicant has always had 
to show that the licence was “* conducive to public convenience 
comfort and order.” The onus of proof is still upon him, as 
heretofore. The former discretion of the Commissioners of 
Customs and Excise to refuse to issue the licence is now taken 
away. Once the consent of the justices is obtained, the 


Commissioners “ shall” grant the occasional licence (s. 151 (1)). 


The licence may enure for three weeks, instead of three days, 
as formerly. 


The applicant must be the holder of a “ retailers on-licence,” 
an expression, it is submitted, clearly defined by s. 149 to include, 
inter alia, the holder of only a cider on-licence or only a sweets 
on-licence, a class of licensee not formerly entitled to obtain an 
occasional licence. Moreover, it appears from s. 150 and para. 10 
of sch. 4 that the * theatre *’ excise licence is considered a species 
of retailers on-licence, and the holder of such a licence may 
weli now be entitled to apply for an occasional licence. The 
statutory restriction on the operation of a theatre excise licence 
cannot, it is considered, restrict the operation of the occasional 
licence. 


The days and hours during which an occasional licence may 
not operate are the same as heretofore. 


The occasional licence may operate “at such place other 
than the premises in respect of which ”’ the applicants retail on- 
licence was granted. This is merely a more simple way of restating 
the former law, and still leaves open the difficult question whether 
an occasional licence may lawfully be granted at a place already 
licensed by someone not the holder of the occasional licence. 
Such a device is sometimes used to avoid, on an occasion, the 
awkward conditions usually found in a conditional or “ table ” 
licence. 
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MORE ABOUT HOUSING 


[CONTRIBUTED] 


It is now well known that the policy of the present government 
is to do everything possible, not only to assist local authorities 
in increasing their housing programmmes, but also to encourage 
to the utmost extent the private ownership of houses. This has 
been illustrated in a number of ways. In the first instance, there 
have been the much discussed proposals for the sale of council 
houses. Secondly, there has been the encouragement given to 
local authorities to exercise more extensively the powers 
they already have of advancing money on mortgage, either 
under the Small Dwellings Acquisition Acts or the Housing 
Acts, to enable their residents to acquire their own houses on 
reasonable terms. Then there has been the provision under 
which local authorities have been allowed to issue up to fifty 
per cent. of their annual allocation of houses by way of building 
licences for the erection of houses by private enterprise builders, 
and finally there was the announcement that as from January 1, 
1953, licences must automatically be issued to persons wishing 
to build a house with a floor area not exceeding 1,000 superficial 
feet 

Whether, despite all the discussion there has been on the 
subject, the proposals for the sale of council houses will mean 
that many of those houses will be sold is very problematical. 
it is questionable whether many council house tenants will regard 
the terms as sufficiently attractive to justify them in seeking to 
acquire what is, and always will be, a council house on a council 
housing estate. The best hope of the scheme’s being successful 
arises in cases where an authority is prepared to build small 
groups of houses, separate from their ordinary housing estates, 
specifically for sale 

Undoubtedly, the most effective way to encourage house 
ownership is that now adopted of increasing the number of 
building licences available for persons desiring to build their 
own houses. 

In many districts, however, one of the difficulties which persons 
to whom licences have been granted have experienced is in acquir- 
ing land. Much ripe building land is already owned by builders, 
who in pre-war days were accustomed to developing estates of 
houses for sale. These houses are normally limited to two or 
three styles or designs, and it is not every licence holder who 
wishes to buy that type of house. The man who wishes to build 
his own house to his own specification and design cannot hope 
to get much help from builders developing their own estates. 
He has to rely on the private land owner or developer. 

Hitherto there have been difficulties in acquiring such land, 
since the Town and Country Planning Act, 1947, largely removed 
the incentive of the owner to sell. The purchaser had to face the 
payment of a development charge and accordingly, was unwilling 
to pay a very high price for the land itself. It was always possible 
for such a person to seek the assistance of the Central Land 
Board, but very few people were inclined to do so. 

The position should be eased with the abolition of the 
development charge, but in many places it is feared that the 
effect of its abolition will be to push up prices of land, making 
it equally difficult for the private individual to obtain the site 
he requires 

In this connexion, it is of interest to refer to a circular issued 
by the present government shortly after it came into office. 
It 1s circular 73/51, issued from the Ministry of Housing and 
Local Government on November 27, 1951. 


In that circular, the Minister referred to the fact that in some 
districts the building of houses under licence had been hampered 
by difficulties in obtaining land. He accordingly pointed out 
that under s. 73 (c) of the Housing Act, 1936, as amended by 
s. 1 of and sch. 1 to the Housing Act, 1949, local authorities 
have power to acquire land with a view to its lease or sale for the 
erection of houses thereon, by persons other than the local 
authority. The Minister went on to state that he would be pre- 
pared to consider applications for sanctions to loans for this 
purpose when the local authority were satisfied that such action 
was necessary to secure the provision of houses for persons in 
need of houses. 


How far local authorities have taken the hint contained in that 
circular is not known. The majority of local authorities, while 
quite prepared to exercise compulsory purchase powers to acquire 
land for their own needs, are sometimes reluctant to acquire 
for re-sale. They not unnaturally take the view that it is no part 
of their functions to interfere in matters of contract or pro- 
spective contract, between private individuals. 


But if they desire to see more and more of their residents 
building their own houses and thus reducing the demand for 
council houses, and the consequent charge on the rates which 
the building of council houses causes, they will seriously have 
to consider exercising the powers with which Parliament has 
provided them. 

One large local authority in the Midlands has already stated 
its intention of so doing, and has made at least one compulsory 
purchase order for this specific purpose. No doubt, others will 
follow. 

It is very doubtful, however, even if this will provide all the 
private enterprise houses which should be provided if the ever 
increasing load of housing subsidies is to be eased. Accordingly, 
there is a renewing of pressure for a capital subsidy to persons 
willing to build their own houses to certain standards laid down 
by the Minister. Such a subsidy was provided under earlier 
Housing Acts, and the suggestion is that the needs of the present 
time justify the government in giving consideration to its 
re-introduction. A question on this subject was addressed to the 
Minister of Housing and Local Government, when he spoke 
to the Annual Conference of the National Housing and Town 
Planning Council at Southport recently. Mr. Macmillan was 
very cautious in his reply, but it is understood that the matter 
is under consideration in government circles. 


Under the Housing Act, 1952, the government subsidy on a 
normal council house is £26 14s. Od. for sixty years. The local 
authority subsidy is £8 18s. Od. for sixty years. In other words, 
the taxpayer and the ratepayer together pay £2,136 for every 
council house built. Surely (thus goes the argument) it would be 
far better for all concerned to offer a substantial capital subsidy 
to the man who was prepared to build his own house, and who 
could not reasonably be expected to do so without such assistance. 


Many people, who at the present time feel that they cannot 
afford to undertake all the responsibilities of house ownership, 
might well be disposed to do so if (1) the local authority would 
provide him with a site on reasonable terms, and (2) he could 
obtain a capital grant of say £250. It would make the project 
far more attractive to him, and at the same time would greatly 
ease the burden which the authority and the government would 
have to bear, if a council house had to be erected for him. 
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The new policy in building licences will no doubt give an 
impetus to private house building. It is submitted, however, 
that if this suggestion is adopted it will ensure that a considerable 
number of people, who would otherwise look to the local 
authority to provide them with a house, will be ready and willing 
to build or purchase their own residences. 


Despite the fact that the Chancellor of the Exchequer tells us 
that the financial position of the country is better than it was 


WEEKLY 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Croom-Johnson and Pearson, JJ.) 
PERRY v. GARNER 
Jan. 19 and 20, 1953 
Pesits—Damage by rats—Notice requiring occupier of land to take 
steps for prevention—* Poison treatment of infested land . . . o1 
other work of a not less effectual character’’—Prevention of Damage 
by Pests Act, 1949 (12 and 13 Geo. 6, c. 55), s. 4. 

Case STATED by Buckinghamshire justices. 

At a court of summary jurisdiction at Princes Risborough an 
information was preferred by the appellant, John Percival Perry, 
chief sanitary inspector, on behalf of the Wycombe Rural District 
Council, against the respondent, Charles Aubrey Garner, a farmer, 


charging him with failure to comply with a notice under s. 4 (2) of 


the Prevention of Damage by Pests Act, 1949, requiring him to take 
steps to destroy rats on land occupied by him and to keep that land free 
from rats. 

At various dates before February 4, 1952, the council’s rodent 
operative found evidence of severe infestation by rats in a field at 
Horsenden, Buckinghamshire, which was occupied by the respondent 
and on February 4, 1952, the council served a notice on him under s. 4 (1) 
of the Act of 1949 requiring him within fourteen days to take the follow- 
ing steps: “ Poison treatment of infested land, such measures to be 
carried out to the approval of the local authority, or other work of a 
not less effectual character to be executed for the destruction of the 
rats.” The respondent took no such steps within the prescribed 
period, and the present informations were preferred. The justices 
held that the prosecution had failed to discharge the onus of proof as 
to the alleged offence, and dismissed the information. The appeilant 
appealed. 

The Prevention of Damage by Pests Act, 1949, s. 4 (2), provides : 
* Any such notice [i.e., a notice requiring action to be taken] may in 
particular require—(a) the application to the land of any form of 
treatment specified in the notice ; (5) the carrying out on the land of 
any structural repairs or other works so specified, and may prescribe 
the times at which any treatment required by the notice is to be 
carried out.” 

Held, that, as the notice did not particularize the “ other work of a 
not less effectual character”, that requirement was uncertain and did 
not “ specify ” the steps required to be taken within s. 4 (1), and, there- 
fore, the notice was invalid. The prosecution, therefore, should have 
failed in limine and the appeal must be dismissed. 

Counsel: Widgery for the appellant. The respondent did not 
appear. 

Solicitors: Preston, Lane-Claypon & O'Kelly, for Reynolds, Parry- 
Jones & Crawford, High Wycombe. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


NORFOLK QUARTER SESSIONS. Ex parte BRUNSON 
Jan. 20, 1953 
Criminal Law—Committal for trial—Validity—Inadmissible evidence 
admitted before justices—Indictable Offences Act (11 and 12 Vict., 
c. 42), s. 17. 

APPLICATION for order of mandamus. 

On May 24, 1952, a motor-car, which had been stoien from Army 
barracks at Colchester earlier in that month, was found at a garage 
owned by the respondent, Harry Fletcher, near Thetford, Norfolk. 
The Norfolk police arrested him and also his son, Michael Robert 
Fletcher, and handed them over to the Essex police in custody. The 
superintendent of police at Colchester allowed the two men out on 
bail, and later gave them notice that their recognizances were at an 
end and that their further presence at the police station would not be 
required. Subsequently an information was preferred by the applicant, 
an Officer of the Norfolk police, against the respondent, and he was 
brought before the examining justices at Methvold. No charge was 
made against his son, Michael, and the son was called as a witness 


R. v. 
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twelve months ago, we are by no means out of the wood. 
Accordingly, it may be urged, any step that can be taken to 
reduce the increasingly heavy burden of public expenditure in 
the welfare state ought to be taken, and taken without delay, 
What has been said above indicates possible ways in which the 
“powers that be” could ease that burden with advantage 
to the community. 

LL.M. 


NOTES OF CASES 


before the justices. The respondent was committed for trial at Norfolk 
Quarter Sessions. At the hearing on July 30, 1952, counsel on his 
behalf submitted that the committal for trial was unlawful because 
the son was an incompetent witness, since there was still a charge 
pending against him in respect of the car, and that charge had not been 
lawfully disposed of. Quarter sessions accepted that submission, 
and quashed the indictment on all counts. The applicant obtained leave 
to apply for an order of mandamus requiring Norfolk Quarter Sessions 
to hear and determine the case against the respondent. 

Held, dissenting from R. v. Grant [1944] 2 All E.R. 311 and R. v. 
Sharrock (1948) 112 J.P. 162 that, even assuming that the son was a 
witness who ought not to have been called, a committal for trial was 
not invalidated by reason of the fact that an incompetent witness had 
given evidence before the justices. As long as it was shown that the 
justices had taken depositions in accordance with s. 17 of the Indictable 
Offences Act, 1848, the committal was good, even although the 
justices had admitted some evidence which was not admissible or had 
heard a witness to whose evidence objection could be taken at some 
point. The order for mandamus must, therefore, issue, and the orders 
of quarter sessions quashing the indictment and awarding costs to 
the defendant must be quashed. 

Counsel: Gerald Howard, Q.C., and F. Keysell, for the applicant ; 
Adrian Head for the respondent ; Lionel Thompson for the justices. 

Solicitors : Ford, Michelmore, Rose & Binning for Rudling & Co.., 
Thetford ; Peacock & Goddard, for Reed, Wayman & Walton, 
Downham Market; Sharpe, Pritchard & Co. for H. Oswald Brown, 
Norwich. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


LLOYD v. SINGLETON 
Jan. 20, 1953 


Road Traffic—Permitting use of uninsured car—Permission by person 
not owner—Road Traffic Act, 1930 (20 and 21 Geo. 5, c.43), s. 35 (1). 
Case STATED by Southport justices. 

Ata court of summary jurisdiction at Southport, an information was 
preferred by the appellant, a police officer, against the respondent, 
Orme Fitzgerald Singleton, charging him with unlawfully permitting 
Charles Eric Singleton (his brother) to use a lorry on Weld Road, 
Southport, on September 9, 1951, when there was not in force in 
relation to the user of the lorry by Charles Eric Singleton a policy of 
insurance against third-party risks, as required by s. 35 (1) of the 
Road Traffic Act, 1930. 

On the night of September 8, 1951, the respondent was taken ill and he 
asked his brother to drive the lorry to the place where it was normally 
kept. At 12.5 a.m. on September 9 a police officer stopped the lorry on 
Weld Road, and Charles Eric Singleton was unable to produce a certifi- 
cate of insurance covering his use of the lorry. The lorry was owned by 
Axfords Ltd., of which company the respondent was assistant general 
manager, with full discretion to use the lorry for the business of the 
company. The insurance policy in force at the time was in the name 
of the company’s managing director and covered the lorry against 
third-party risks when driven with the policy-holder’s permission, 
but no such permission had been given to Charles Eric Singleton. 

The justices held that, in view of an observation by MacKinnon, L.J., 
in Goodbarne v. Buck [1940] 1 All E.R. 613, at p. 616, only the owner 
of a motor vehicle could permit its use, contrary to s. 35 (1) of the 
Road Traffic Act, 1930, and that, the respondent not being the owner 
of the lorry, he could not be guilty of permitting its use. They held 
further that, if on the facts found by them the respondent’s instruction 
to his brother to drive the lorry was given within the scope of his auth- 
ority, the permission could only be that of the owner of the lorry, 
viz., of Axfords Ltd. They dismissed the information and the appellant 
appealed. ; 

Held, that the court did not agree with the statement of MacKinnon, 
L.J., which was only a dictum as it went beyond what it was necessary 
to decide in Goodbarne v. Buck, supra; the offence of permitting the 
use of a vehicle while uninsured could be committed by a person 
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who had the care, management and control of the vehicle, but was 
not its owner; and, therefore, the case must be remitted to the 
justices with a direction that they had not come to a correct determina- 
tion of the point of law and that they must hear and determine the 
information. 

Counsel : Boydell for the appellant ; Binney for the respondent. 

Solicitors : Sharpe, Pritchard & Co., for R. E. Perrins, town clerk, 
Southport ; Hancock & Scott, for Bellis, Son & Co., Southport. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


BOWERS AND ANOTHER y. SMITH 

EVANS AND ANOTHER »v. SMITH 

FLACK AND ANOTHER yv. SMITH 

Jan. 21, 1953 
Young Persons 
proper care and guardianship—Gross immorality by boys—No 
knowledge by parents—Children and Young Persons Act, 1933 
(23 Geo. 5, c. 12), s. 62 (1) (d). 

Case Stated by Gloucestershire justices. 

At a magistrates’ court at Cheltenham complaints under ss. 61 and 
62 of the Children and Young Persons Act, 1933, were preferred by 
the appellant, a police officer, against three boys, the appellants, 
Bowers, Evans and Flack, and their parents, alleging that the boys, 
being young persons under the age of seventeen years, were in need 
of care or protection by reason of exposure to moral danger through 
their parents not exercising proper care and guardianship. 

The justices found that all three boys had had sexual intercourse 
with a young woman of over seventeen years of age in or beside a 
latrine on a football field in the presence of the other boys. Two of 
the boys had had intercourse with the same young woman on previous 
occasions, but none of them had had intercourse with any other 
woman. There was no direct evidence of any kind against the parents. 
Before the justices the parents stated that, had they been aware of the 
possibility of moral danger to their sons, they would have immediately 
taken energetic steps to deal with the situation. 

The justices were of the opinion that the boys’ conduct showed 
that their parents could not have given them any or adequate 
instruction in standards of morality and behaviour and matters of 
sex, and they held that it had been proved that the boy in eacl¥case 
was in need of care or protection by reason of exposure to moral 
danger through the parent not exercising proper care and guardianship. 
In each case they made an order under s. 62 (1) (d) of the Act placing 
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the boy under the supervision of a probation officer for a period of 
two years, and a further order under s. 62 (1) (c) that the parent 
should enter into a recognizance in the sum of £5 to exercise proper 
care and guardianship. The boys and their parents appealed. 

Held, that the mere finding that acts of immorality had been com- 
mitted by the boys was not a justification for the conclusion that the 
acts had taken place because the parents had not exercised proper care 
and guardianship, and that, though there were cases in which justices 
might, from a persistent course of conduct by young persons, conclude 
that that conduct was due to neglect by the parents to discharge their 
duties, there was nothing in the present case from which such an 
inference could be drawn. The appeals must, therefore, be allowed 
and the orders of the magistrates quashed. 

Counsel: S. H. Noakes for the appellants ; 
respondent. 

Solicitors : Gibson & Weldon ; Field, Roscoe & Co. for the Town 
Clerk, Gloucester. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


Smaliwood for the 


CARD v. SALMON 
Jan. 21, 1953 


Case Stated—Power of examining justices to state. 

Case STATED by Devizes justices. 

At a court of summary jurisdiction at Devizes an information was 
preferred by the respondent, Salmon, a police officer, charging the 
appellant, Card, with dangerous driving, contrary to s. 11 (1) of the 
Road Traffic Act, 1930. The appellant elected to be tried by a jury. 
Before any evidence was heard the appellant's solicitor contended 
that the formalities with regard to notice of intended prosecution under 
s. 21 of the Act had not been complied with. The justices gave a 
decision on this preliminary point, and, then, at the request of the 
appellant, stated a Case for the opinion of the Divisional Court 
whether their decision was right. 

Held, that when a defendant elected to go for trial by jury, justices 
became examining magistrates acting under the Indictable Offences 
Act, 1848, and not the Summary Jurisdiction Acts, and, as such, they 
were not entitled to state a Case, their duty being only to take 
depositions. 

Counsel : Skelhorn for the appellant ; Brodrick for the respondent. 

Solicitors: Darley, Cumberland & Co., for Wansbroughs & Co., 
Devizes ; Taylor, Jelf & Co., for Wilson & Sons, Salisbury. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


REVIEWS 


with criminal matters, civil courts, quasi-judicial bodies, and domestic 


Chitty on Contracts. Fifth Cumulative Supplement. By Barry Chedlow. 
London: Sweet & Maxwell, Ltd. Price 6s. net. Clerk & Lindsell 
on Torts. Fifth Cumulative Supplement. By B. Cowderoy. London : 
Sweet & Maxwell, Ltd. Price 6s. net. 

Chitty on Contracts and Clerk & Lindsell on Torts have proved their 
worth to the profession by running out to a twentieth and a tenth 
edition respectively. Each, within its sphere, has long been recognized 
as one of the most valuable books for the practitioner, and one which 
the student should also be required to master. The two supplements 
now before us enable possessors of the main works to note them up as 
at last Long Vacation. Each supplement is cumulative, and adapted 
to be put in the slot provided for the purpose in the cover of the main 
work. Both contract and tort developed (in contrast to some branches 
of the law) more by way of case law than by alterations of the statutes, 
and accordingly the greater part of the noting up to be done upon the 
main work is on new cases. Each of the notes is keyed to the appro- 
priate page of the main work, and provided also with a convenient 
cross heading in black type. The lawyer in a hurry will accordingly 
find without difficulty what he needs, to ensure that he may safely 
advise a client upon the basis of what his textbook tells him. Both 
Mr. Chedlow and Mr. Cowderoy have done their work carefully and 
well; the two supplements can be commended to those who possess 
the main work on each subject. 


The Machinery of the Law. By Denzil Will. Juta & Co., Ltd.: 
Cape Town and Johannesburg. Price 45s. net. 

This is an excellent piece of work, both in conception and, so far as 
we can judge a book dealing with a system of law and procedure with 
which we are not familiar, in its execution. Mr. Will is a member of 
the bar in practice at Johannesburg, and has had experience as a 
public prosecutor and a magistrate. He has been struck by the diffi- 
culty found by the non-professional person, in grasping what are the 
methods open to him for obtaining a decision of the courts in matters 
which affect him. The book falls into four parts dealing respectively 


tribunals. Under each heading the learned author explains (so far 
as possible without reference to technical terms or to the actual 
provisions of statute law) how a matter comes before the court or 
tribunal, and how a person brought before the courts sets about 
defending himself. A great deal of this (for example, the exclusion of 
hearsay evidence) is common to the law of South Africa and of this 
country although, of course, it is from the South African point of view 
that the relevant chapters have been written. In regard to the civil 
law, there is a singularly full exposition of how to get into the court and 
what to do there—whether one is plaintiff or defendant—with chapters 
upon tax courts, workmen’s compensation, irrigation, and the 
specially South African institution of the native courts. Quasi-judicial 
bodies include rent tribunals, valuation tribunals, and licensing 
tribunals, amongst others. Domestic tribunals, in the author’s sense, 
deal inter alia with such matters as the special law applicable to police 
and railway servants, the former of which presents unexpected parallels 
to the discipline code lately propounded in this country. 

As a practical handbook the work can, obviously, have no direct 
utility for the English reader, but we should judge it to be extremely 
valuable to any educated person in South Africa, while it can also be 
recommended to the educated Englishman for its intrinsic interest and 
for the skill with which a large amount of information is brought into a 
small compass. 


EMBRACERY has a most attractive name 
But it happens to be a misdemeanour all the same. 


J.P.C. 
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LAW AND PENALTIES 
OTHER 


AN UNCOMMON CHARGE 

A thirty-one year old masseur committed from Bow Street 
Magistrates’ Court on September 29, 1952, appeared at London 
Quarter Sessions in January, 1953, charged with corruptly taking a 
reward contrary to s. 34 of the Larceny Act, 1916. The particulars of 
the charge alleged that the defendant had corruptly taken the sum 
of £300 upon account of helping the owner of three pieces of Fabergé 
work which had been stolen or obtained under circumstances amount- 
ing to felony or misdemeanour, to recover the same. 

For the prosecution, evidence was given by a stockbroker that about 
eighteen months ago he had bought three pieces of Siberian jade 
valued at £1,700, the work of Carl Fabergé, which he kept in his 
flat on a mantlepiece. 

The defendant used to visit him at his flat at regular intervals to 
treat him, and during the course of treatment, witness thought he had 
mentioned the pieces of jade to the defendant. 

In July, 1952, witness found the three pieces of jade missing one 
evening when he returned to his flat, and also two pictures and other 
personal property. A day or two later defendant called to massage 
witness and was told of the loss, and witness asked defendant whether 
he thought that he could give him any assistance in recovering the 
jade ; defendant said he would do anything he could. In September, 
witness told defendant that it had been suggested that he might be 
the man who had tried to sell the jade to Messrs. Spinks. Defendant 
denied this, and then asked if witness still wished to get back the jade 
and said that he had heard that the three pieces had been found and 
that he would try and contact the finder, but of course, a reward would 
be an essential part in obtaining back the goods. Witness said that the 
official reward would be in the neighbourhood of £150, to which 
defendant replied that that would not be sufficient as he understood 
that a “ fence ” had already offered £250 and therefore a sum of £300 
was more likely to achieve a return. 

Witness said that he later spoke to the police and his Assessors, and 
on September 12 informed defendant on the telephone that he had 
received permission from the Assessors to hand over to him the £300. 
Defendant said it would take him several days to get into touch with the 
people he believed to have the jade, and witness told him to telephone 
again on September 15. 

On that date defendant telephoned and said he had the jade objects 
(or could get them) and witness arranged to meet defendant at Piccadilly 
Circus with the money. He did so without authority from the police, 
and walked with defendant to Oxford Circus. On the way defendant, 
who was carrying a small parcel big enough to hold the jade, said that 
the box was empty and that he was carrying it in case a trap had been 
set. Witness and defendant went to the cloakroom where defendant 
took out a cloakroom ticket and was given a bag containing fruit. 
Witness showed defendant an envelope containing £5 notes totalling 
£300 but when defendant wished to count them witness said that as he 
had not actually seen the jade articles in the apples and plums in the bag 
he suggested that defendant should accept the notes as being the correct 
number and that he (witness) would accept defendant’s word that the 
jade articles were among the apples and plums. Defendant agreed and 
the jade was handed over in exchange for the money. 

A detective constable stated that he called upon the defendant 
later the same day, in consequence of a message from the last witness, 
and when told that he would be taken to a police station for further 
inquiries to be made said “I cannot tell you where I got them, or 
else I'll get my face slashed.” On the way to the police station he 
said ** I’ve stuck my neck out. It’s my own fault. I'm taking the can 
back.” Defendant made a statement under caution in which he said 
that having a pretty good knowledge of London and Soho and its 
inhabitants, he decided to make inquires for the jade in the Warren 
Street area, and made one or two suggestions to certain people in 
that area “ having a shrewd idea that if the articles were going to turn 
up at all it would be in this area.”” The statement continued that after 
fruitless inquiries he was walking in the direction of Tottenham Court 
Road when a man who he did not know approached from the rear, 
tapped him on the shoulder and said “ Are you interested in buying a 
three-piece suite? "’ The statement continued that after a lot of beating 
about the bush, he came to the conclusion that this man knew the 
whereabouts of the jade and the man mentioned the sum of £400. 

The statement continued that defendant had been handed a parcel 
by the stranger containing two pieces of jade and the third piece 
had been put into his hands. He was told to obtain the money and to 
hand it over and that if everything went well he would be given a nice 
commission. He was also told to take a dummy parcel to the appoint- 
ment with the prosecutor in case of an arrest. 
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IN MAGISTERIAL AND 
COURTS 


Defendant, who pleaded not guilty, stated in evidence that his only 
object in trying to recover the jade was to repay many kindnesses he 
had received from the prosecutor. The prosecutor had asked for his 
assistance and there was no corruption. He had not contacted the police 
because he thought the criminal would destroy the jade. 

Defendant was found guilty and sentenced to six months’ imprison- 
ment. The chairman, Mr. Anthony Hawke, said that the mischief 
of the offence was that it allowed thieves to escape justice. 


COMMENT 


Section 34 of the Larceny Act, 1916, provides that every person who 
corruptly takes any money or reward under pretence or upon account 
of helping any person to recover any property which has been stolen 
shall, unless he has used all due diligence to cause the offender to be 
brought to trial, be liable to seven years’ penal servitude. The section 
has always been interpreted strictly and under a similar section of an 
earlier Act it was decided that an offence had been committed where 
the prisoner took the money under pretence of helping a man to recover 
goods stolen from him although he had no acquaintance with the 
felon, and did not pretend that he had ; and though he had no power 
to apprehend the felon, and though the goods were never restored, 
and the defendant had no power to restore them. 

(The writer is indebted to Mr. Leo Burgess, C.B.E., Clerk of the 
Peace for the County of London, for information in regard to this 
case.) R.L.H. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


ADOPTION OF CHILDREN COMMITTEE 


Lt.-Commander J. M. Baldock (Harborough) asked the Secretary 
of State for the Home Department whether he would propose an 
amendment of the law to enable courts in this country to make adoption 
orders in favour of persons domiciled here but resident abroad. 

The Secretary of State for the Home Department, Sir David Maxwell 
Fyfe, replied that he and the Secretary of State for Scotland had decided 
to appoint a committee to consider the present law relating to the 
adoption of children and to report whether any and, if so, what changes 
in policy or procedure were desirable in the interests of the welfare of 
the children. The Chairman would be His Honour Sir Gerald Hurst, 
Q.C., and the Secretary, Miss J. M. Northover of the Home Office. 


CRUELTY TO ANIMALS 

Mr. H. Johnson (Kemptown) asked the Secretary of State for the 
Home Department whether, having regard to recent cases of cruelty 
to animals, he would consider taking steps to increase the penalties 
which may be imposed in magistrates’ courts upon those who are 
convicted of cruelty to animals. 

Sir David replied that the law provided for a maximum penalty of 
three months’ imprisonment either in addition, or as an alternative, 
to a fine of £25. Where the owner of an animal was convicted of cruelty 
to it a court had power to deprive him of ownership. He had no reason 
to think that those maximum penalties were not adequate. 


APPEALS IN LIVERPOOL 
In a written answer to Mrs. E. M. Braddock (Liverpool, Exchange), 
Sir David circulated the following table showing the number of persons 
who appealed to the Liverpool City Quarter Sessions during the 
years 1948 to 1952 (not including appeals against bastardy orders) and 
the results of the appeals : 


Conviction or order 
affirmed 
Without With 
modification | modification | Conviction 
of sentence | of sentence | or order | 
or order or order quashed 


Appeal 
abon- 
doned, 
etc. 
| 


Number 
of persons 


Year 





12 
18 
20 
| 8 
| 2 
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PERSONALIA 


APPOINTMENTS 


Mr. Richard Percy Tunstall has been appointed Kent county pro- 
secuting solicitor in succession to Mr. Eric Weale, who has resigned. 
Mr. Tunstall, who is thirty-six years of age, has been a member of 
the Kent county prosecuting solicitor’s staff since May, 1949. 


Dr. Ronald Witham Elliott, deputy medical officer of health for 
Nottingham, has been appointed medical officer of health to Bolton 
County Borough. Dr. Elliott was formerly assistant county medical 
officer for Surrey. 


Dr. James Brian Meredith Davies, deputy medical officer of health 
for Oxford, has been appointed deputy medical officer of health 
for the city of Liverpool. He was formerly assistant divisional medical 
officer to Lancashire County Council. 


OBITUARY 
JUDGE GAMON 


We record with regret the death of His Honour Judge Gamon at 
York at the age of seventy-three. 

Hugh Reece Percival Gamon was the son of John Gamon, Solicitor, 
of Chester. He was educated at Harrow and Exeter College, Oxford, 
where he took a first class in Classical Moderations in 1901 and a first 
in Literae Humaniores in 1903 together with the degree of B.C.L. 
Called by the Middle Temple in 1906 he joined the Northern Circuit 
and practised in Liverpool where he acquired an extensive practice 
in the Chancery Court of the County Palatine of Lancaster. 

In 1936 Gamon was appointed County Court Judge for Circuit 15 
which comprised York and its neighbourhood but he was afterwards 
transferred to the Durham circuit. 

Judge Gamon was especially interested in social work and at one 
time was a resident at Toynbee Hall in the East End of London. This 
interest was reflected in his judicial work and he was, therefore, 
specially suited to a class of litigation in which the lives of poor 
people are often concerned. He wrote a book on the London Police 
Courts dealing largely with Juvenile delinquency and also was actively 
concerned in the Liverpool Personal Service Society. 
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ADDITIONS TO COMMISSIONS 


BRECKNOCK COUNTY 


Mrs. Beatrice May Addis, Alpha House, Llanwrtyd Wells, Brecon. 
James Evans Williams, Tanybedw, Cwmgiedd, Ystradgynlais. 


KIDDERMINSTER BOROUGH 
Dennis William Handley, 21, Imperial Avenue, Kidderminster. 
Cyril James Johnson, Balmoral 3, Chaddesley Road, Kidderminster. 
Kenneth Ronald Geoffrey Tomkinson, The Lodge, Stone Manor, 
Stone, nr. Kidderminster. 
Cyril Stanley Yarsley, 190, Sion Avenue, Kidderminster. 
Derek Woodward, Herons, Kidderminster. 


OXFORD CITY 


PR Edward Dono, Merry Piece, Oxford Road, Woodstock, 
xon. 

Cecil James Howes, 6, Clive Road, Cowley, Oxford. 

Charles Reuben Squire, 111, Bulan Road, Headington, Oxford. 
ona Milner Taphouse, Wymeswold, Dean Court Road, Cumnor 

ill, Oxford. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, January 27 
Post Orrice BILL, read la. 
THERAPEUTIC SUBSTANCES (PREVENTION OF Misuse) BILL, read la. 
EmMerRGENCY Laws (MISCELLANEOUS PROVISIONS) BILL, read 3a. 
Thursday, January 29 
Post Orrice Bit, read 2a. 
HOUSE OF COMMONS 
Friday, January 30 
Navy & MARINES (WILLS) BILL, read 2a. 


“COUNCIL” HOUSES AND THE RENT RESTRICTIONS 
ACTS 


I.—RECOVERING POSSESSION AND INCREASING RENTS 


By J. A. CAESAR 


The question is frequently raised whether local authority 
houses are subject to the provisions of the Rent Restrictions 
Acts, and, as the answer so often materially affects the manner 
and extent of the exercise by the local authority of their various 
statutory powers, it might be that a brief review of the position 
will be of interest 

First of all, as regards recovery of possession, it is quite clear, 
by virtue of s. 156 (1) of the Housing Act, 1936, as amended by 
the Housing Act, 1949, that “ nothing in the Rent & Mortgage 
Interest Restrictions Acts, 1920 to 1933, as amended by any 
subsequent enactment shall be deemed to affect the provisions 
of this Act relating to the obtaining possession of a house with 
respect to which a demolition order or a clearance order has been 
made, or to prevent possession being obtained (a) of any 
house possession of which is required for the purpose of 
enabling a local authority to exercise their powers under any 
enactment relating to housing, (6) of any house possession 
of which ts required for the purpose of securing compliance 
with any byelaws made for the prevention of overcrowding, 
(c) of any house possession of which is required for the purpose 
of enabling re-development in accordance with a re-development 
plan to be proceeded with, (d) of any premises by any owner 
thereof in a case where an undertaking has been given under 
Part II of this Act that those premises shall not be used for human 
habitation, (¢) of any part of a building or underground room 


by any owner thereof in a case where a closing order is in force 
in respect thereof.” 

The recovery of possession of a “ council house” for the 
purpose of re-letting it is an exercise of the powers (conferred 
on local authorities by s. 83 (1) of the Housing Act, 1936) of 
“general management, regulation and control” of houses 
provided by a local authority under Part V of the Act, and, by 
virtue of s. 156 (2), ibid., the local authority may recover 
possession under the Small Tenements Recovery Act, 1838, 
notwithstanding that the rent exceeds the limit prescribed by 
that Act R. v. Snell, Ex parte St. Marylebone Borough Council 
{1942] 1 All E.R. 612; where proceedings for the recovery of 
possession under the 1838 Act have been instituted the powers 
of the magistrates under that Act are not excluded or limited by 
the Rent Restrictions Acts Shelley v. London C.C., Harcourt v. 
London C.C. [1947] 2 All E.R. 720; affirmed, [1948] 2 All E.R. 
898. In exercising their powers of recovery of possession under 
the Housing Acts the local authority are not bound by any 
requirement contained in the Rent Restrictions Acts to provide 
the displaced tenant with alternative accommodation Parry v. 
Harding [1925] 1 K.B. 111, although they may, of course, be 
under an obligation to provide alternative accommodation to 
the displaced tenant under some other statutory provision such 
as, for example, s. 45 of the 1936 Act. 
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So much for the general question of recovery of possession 
(although, in a later article, reference will be made to the Rent 
Restrictions Acts in considering a local authority’s powers of 
recovering possession of a dwelling-house in respect of which 
they have made a closing order under local Act provisions) ; 
as regards the question of increasing rents, the position is not 
quite so clear. 

Section 85 of the 1936 Act provides, as regards “ all houses 
and dwellings in respect of which they are required by Section 
one hundred and twenty-eight of this Act to keep a Housing 
Revenue Account,” that a local authority “ shall from time to 
time review rents and make such changes, either of rents generally 
or of particular rents, and rebates (if any) as circumstances may 
require.” 

It might be suggested that on the principle “ generalia 
specialibus non derogant”’ the special provisions of the Housing 
Act, 1936, override the provisions of the earlier Rent Restrictions 
Acts and that the rents of “ council houses * are not controlled 
by those earlier Acts ; on the other hand, and what is perhaps 
the better view, there being no express repeal in the Housing 
Acts of the rent control provisions of the Rent Restrictions Acts, 
the exercise of the “ rent reviewing and fixing’ powers of the 
former might be held to be subject to the “ controlling ” pro- 
visions of the latter Acts. 


It is, however, expressly enacted in s. 3 (2) of the Rent & Mort- 
gage Interest Restrictions Act, 1939, that “the principal Acts 
shall not, by virtue of this section, apply . . . to any dwelling- 
house being, or forming part of, a house or dwelling in respect 
of which a local authority for the purposes of Part V of the 
Housing Act, 1936, are required by s. 128 of that Act to keep a 
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Housing Revenue Account, other than a house or dwelling to 
which subs. (3) of s. 129 of that Act applies.” 


It seems quite clear, therefore, that in respect of any house 
erected since February 6, 1919, the rent increase restrictions 
contained in the Rent Restrictions Acts will not (subject to 
what is said in the paragraph above) apply if the house was 
erected, converted or acquired, or is otherwise provided, by the 
local authority under s. 72 of the Housing Act, 1936, or under one 
of the earlier Acts repealed either by that Act or by the Housing 
Act, 1925 (see s. 189 (2) of the 1936 Act), or is otherwise a house 
in respect of which the local authority are, by s. 128 of the 1936 
Act, required to keep a Housing Revenue Account ; this would 
also seem to be the case if the house were erected or “* bona fide 
reconstructed by way of conversion into two or more separate 
and self-contained flats or tenements ” as early as April 3, 1919 
(see Increase of Rent & Mortgage Interest (Restrictions) Act, 
1920, s. 12 (9)). 


As regards houses erected, or in course of erection, on or 
before April 2, 1919, it would appear that, if by reason of their 
rent and rateable value they were brought under “* 1920 Act 
control * and did not become decontrolled under any of the later 
Rent Restrictions Acts, the rents chargeable in respect of those 
houses will remain subject to “* 1920 Act control” irrespective 
of whether the houses were erected by the local authority (e.g., 
under the Housing of the Working Classes Act, 1890) or were 
subsequently acquired or otherwise provided by the local 
authority under Part V of the Housing Act, 1936. The better 
opinion seems to be, too, that, even if such houses were, by con- 
sent of the Minister under s. 128 (d) of the 1936 Act, houses in 
respect of which the local authority keep a Housing Revenue 
Account, the local authority could not increase the rents of those 
houses beyond the extent permitted by the 1920 Act. 


MORPHEUS IN THE UNDERWORLD 


The law, we are told, will not assist those who sleep upon 
their claims, and never was the maxim better exemplified than in 
a recent news-item from Philadelphia. The manager of a 
business-house, arriving bright and early at his office, “* found 
beside an unopened strong-box a burglar, sound asleep, a 
screwdriver still clutched in his hand.” The manager was a 
considerate man. Like Matilda in Hilaire Belloc’s Cautionary 
Tales, he “went tiptoe to the telephone, and summoned the 
immediate aid” not of the fire brigade but of the police, ‘* who 
woke up the man.” With this laconic statement the despatch 
comes frustratingly to an end. American G-men are notoriously 
kind-hearted creatures, and we can only hope that the officers 
used gentle methods in arousing him, avoiding unnecessary 
shocks to his nervous system, and tactfully keeping out of sight 
the more unpleasant paraphernalia associated with their calling, 
until he had become fully conscious of his surroundings. Rude 
and abrupt methods of awakening a man in such circumstances 
may do untold psychological harm. 


In our more civilized country the unfortunate man would 
be sure of considerate treatment, for he would not be a burglar 
at all. Gentlemen of the criminal classes rightly resent any 
confusion of their particular activities with those of a lower 
branch of the profession, and the distinction is made clear by the 
Larceny Act, 1916. Section 25 carefully limits the offence of 
burglary to breaking and entering a dwelling-house, with intent 
to commit a felony therein, or breaking out of a dwelling-house, 
having entered it with such intent, or having therein committed 
any felony. In England this victim of circumstance could at 


the most have been convicted, under s. 27, of breaking and 
entering, with intent, a counting-house or office, and the maximum 
penalty would have been no more than seven years, instead of 
the life imprisonment which the major offence would have 
involved. But the distinction does not end there. Had he not 
fallen asleep over his task, and had he actually broken open 
the strong-box and removed part of the contents, s. 26 could 
have been invoked ; in that case his careful choice of premises 
would not have saved him from the greater penalty of 
incarceration for fourteen years. 

Whether these legal subtleties hold good in the State of 
Pennsylvania we need not stop to inquire. The human interest 
of this case lies in its background—in the unreported and 
unknown factors that lie behind this strange phenomenon of a 
“ burglar * (as we may colloquially call him) who goes to sleep 
on the job. 

Certain situations are proverbially conducive to somnolence— 
the club-armchair after a glass of port, the family-pew during 
an exceptionally dull sermon, the plush seats of the Upper 
House after the midday recess, and even (be it whispered) the 
magisterial bench after the luncheon adjournment. None of 
those who occupy these exalted and sedentary positions seems 
to have much in common with the specialist whose business 
in life lies in breaking and entering trade-premises and rifling 
safes—an avocation which, to the uninitiated, would seem to 
call for a high degree of active vigilance. Argus, in the Greek 
legend, was endowed with a hundred eyes, so that if a score or so 
happened to shut for a few moments the rest would remain wide 
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open; Cerberus, the Hound of Hades, was conveniently 
equipped with three heads, of which two might nod off from time 
to time, but the third would remain wakefully alert. The dragon 
Fafner, that Siegfried slew, was reduced to the discomfort of 
taking brief spells of sleep upon the hard and irregular surface 
of his golden hoard, and never really had a good night’s rest 
from the time he acquired it. And these, be it noted, were 
characters who were troubled, not by the necessity of acquiring 
valuable property from other hands, but merely of guarding 
with due care and attention what they had already got. For the 
predatory person, who sets out in a spirit of high adventure to 
discover hidden treasure and appropriate it to his own use, 
to fall asleep halfway is a symptom of indolence and negligence 
of the grossest kind. Such a man, one would say at first glance, is 
unworthy of sympathy, and deserves no support from his 
Trades Union in any controversy in which he may become 
involved. 

It is possible, however, that this is too uncharitable an inter- 
pretation of the facts. Little publicity is devoted to the 
industrial conditions and working hours of the burglar’s vocation 
and reliable statistics are, from the very nature of the work, 
few and far between. For all we can tell there may be severe 
under-employment in the profession, compelling those still in 
practice to work overtime on a considerable scale ; if that be 
so, it is unjust to condemn a man who, through ceaseless 
devotion to duty, falls asleep at his post like a sentinel whom 
the authorities have neglected to relieve. One must also bear 
in mind the exacting conditions of night-work on a delicate and 
highly-strung temperament; to take one’s necessary rest 
during the daylight-hours is unsatisfactory at the best, and if 
the first part of his task (the breaking and entering) took longer 


than anticipated, and was not accomplished before dawn, why 
blame the poor man if he decided to “ knock off” at the usual 
time and relax then and there from his exertions ? Perhaps—we 


are not told—the office was centrally-heated, a condition com- 
fortable for work but apt to produce drowsiness in those who are 
not accustomed to such an amenity. 


Constrained as he is to get through a full day’s work during 
the night-hours (if we may be pardoned the apparent contra- 
diction), it is probable that our friend has had little time free for 
cultural pursuits. This is a pity, for the most cursory 
acquaintance with literature might have warned him in time on 
the perils of unseasonable and unguarded slumber. Neglect 
of this important branch of study, and exclusive devotion to 
purely vocational subjects, has its disadvantages for the 
aspirant to success in the burglar’s profession as elsewhere, and 
the misadventure which has befallen him provides a strong 
argument in favour of a liberal and not over-specialized 
education, as a preparation for any career. 

The plays of Shakespeare, alone, are a mine of information 
on the subject. Alonso, in The Tempest, came within an ace of 
losing his crown and his life when he succumbed to the sleep 
induced by Ariel's song; Titania, in A Midsummer Night's 
Dream, sleeping for a few unguarded moments in her bower, 
awoke to find herself enamoured of an ass. In the Tragedies 
even worse things befall. Hamlet's father, yielding to the drowsi- 
ness induced by a good lunch and a hot summer's day 

“Sleeping within mine orchard 
My custom always in the afternoon *- 
gave the wicked Claudius the opportunity of poisoning him, 
marrying his widow and usurping the throne. Juliet, taking an 
overdose of sleeping tablets without medical advice, led her 
lover to mistake her trance for death, which resulted in the double 
suicide that ends the play. Duncan, sleeping as a guest in 
Macbeth’s castle, is foully murdered by his host, upon whom 
falls the dreadful retribution of perpetual insomnia : 


“ Methought I heard a voice cry * Sleep no more ! 
Macbeth doth murder sleep !° the innocent sleep ; 
Sleep that knits up the ravelled sleeve of care ; 

The death of each day’s life ; sore labour’s bath ; 
Balm of hurt minds ; great Nature’s second course, 
Chief nourisher in life’s feast.” 


Lady Macbeth, who is accessory before the fact and (perhaps 
also) principal in the second degree, is punished by attacks of 
somnambulism, and there is no more dramatic scene in any 
tragedy than her half-conscious efforts to wipe the phantom 
blood-stains from her hands. 


Shakespeare, in fact, seems to regard the comatose state as 
one beset with dangerous risks ; he has left other poets to sing 
the praises of the god Morpheus. Space will not permit 
exhaustive quotation on the subject from lighter literature, but 
two relevant references may be worth mention. Joe, the Fat 
Boy of The Pickwick Papers, had an extraordinary propensity for 
going off to sleep in the midst of his duties, whether he was 
passing a picnic-hamper, collecting plates and dishes, or perform- 
ing the functions of a postilion. *‘* Goes on errands fast asleep,” 
said Mr. Wardle, “* and snores as he waits at table,” though he 
was wide-awake enough on the unfortunate occasion of Miss 
Rachael’s flirtation with the worthless Mr. Jingle. And finally— 
immortal memory !—there is the Dormouse at the Mad Tea 
Party in Alice in Wonderland, who fell asleep so often in the 
course of his story that the Mad Hatter and the March Hare 
were fain to keep him going by nudging, pinching and “ pouring 
a little hot tea upon his nose.’ “* The last time Alice saw them 
they were trying to put the Dormouse into the teapot.” 
Substitute “ jug,” and the analogy with the somnolent burglar 


is complete. 
A.L.P. 


MAGISTERIAL MAXIMS V 


There was once a Certain Solicitor, whose Practice frequently 
brought him to his Local Court of Summary Jurisdiction. Although of 
Much Ability, he was Wont, as his Practice contined to Grow, and his 
Successes to become More Numerous to endeavour, when it so Suited 
him, to Intimidate the Lay Bench with Dark Threats of the Divisional 
Court or the Appeals Committee, and by Covert References to the 
Private Lives of the Justices when Off the Bench. 

These Tactics meeting, through the Weakness of the Chairman, 
and his Unwillingness to Seek the Aid of the Clerk, with Considerable 
Success, the Solicitor never failed, when he thought they might Answer 
his Purpose, to make use of them, to the Annoyance of his Fellow 
Practitioners, and to the Detriment of Summary Jurisdiction in That 
Place. 

It so happened that on One Occasion, there appeared on the Bench a 
new Justice of the Peace, who sitting at The Right Hand of the 
Chairman, so Primed him, with Discreet Whispers, that for once the 
Solicitor Met his Match, his Threats and Bullying being adroitly 
Turned against him, to the Delight and Enjoyment of Others who were 
in Attendance at the Court, and to the No Small Amusement of the 
Press, who “ Lapped it up ” verbatim. 

His case properly, and deservedly lost, the Disgruntled Practitioner 
moved to the Advocates’ Room, where, meeting one of his Brethren, 
he inquired (with much Coarse Language) as to the Identity of the 
Newcomer, as he intended to Get Even with him, and Take him Down 
a Peg or Two ere long. 

His Fellow Solicitor laughed Loudly and Long. “ That ” quoth he 
“ Will be Indeed Difficult, for he is none other than a Judge of the High 
Court, but lately Retired, who Living at This Place, intends to Spend 
his Declining Years Dispensing Justice in a More Lcwly Form than 
he has for these Twenty Years Past. And” he added, with more 
Ribald Laughter “ Ere you try your Pegging Down, I commend to you 
the Old Tag *‘ He who Spits at Authority must first sce Which Way 
blows the Wind’ ”’. 

The Solicitor took these Words to Heart, and Mended his Ways, for 
it has been written ‘“ Semper Sagax, Numquam Ferox"’ which being 
Freely Interpreted may be rendered as “* Know when to Stop.” 


AESOP ll. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 


must accompany each communication. 


1.—Building Materials and Housing Act, 1945—Letting with furniture. 

Under the Rent Restrictions Acts express provision has been made 
exempting from the restrictions as to standard rent, etc., houses which 
are let substantially furnished, with the result that houses let with only 
a nominal amount of furniture are not within the exemption and are 
rent-controlled. On the other hand s. 7 of the Building Materials 
and Housing Act, 1945, as amended by the Housing Act, 1949, makes 
no mention of the position regarding houses let at a rent which 
includes payments in respect of furniture. Presumably one of the main 
objects of the licensing system is to facilitate the provision of 
unfurnished rather than furnished accommodation. In your opinion, 
does the owner of a house constructed under a building licence commit 
an offence against s. 7 of the Building Materials and Housing Act, 
1945, if he lets the house furnished, whether substantially or nominally, 
at a rent which exceeds the rent limited by a condition of his licence, 
or alternatively is the position covered by s. 7 (4) and (6). Port. 

Answer. 

The question whether an offence has been committed, would 
depend on an apportionment under s. 7 (6) of the Act. Nominal 
furniture might well result in an offence; substantial furniture 
probably would not 


2.—Guardianship of Infants— Variation of order as to custody—Venue. 

In 1950, before the court of summary jurisdiction for the division 
of X, an order under the Guardianship of Infants Acts, 1886 to 1925, 
was made on the application of husband H pursuant to the 
Administration of Justice Act, 1928, committing the custody of C the 
child of the marriage between himself and his wife W to him. At the 
time of the application, both W and C were residing in the division of 
X. W now resides in this division, H elsewhere, and C normally lives 
with H’s mother at X. W now desires to make application to this 
court for a variation of the order, and herself asks for the custody 
of C. Objection has been taken to the jurisdiction of this court to 
entertain the application, and that any application to vary should be 
made before the court at X. On this point I respectfully ask for your 
opinion. 

It anpears to me that the application is properly brought in this 
court for the undermentioned reasons : Originally, jurisdiction under 
the Acts lay in the court of summary jurisdiction where the respondent 
resided (R. v. Sandbach Justices, Ex parte Smith (1950) 114 J.P. 514). 
Unless it is argued that the parties to an application under the Acts 
never change the identity they assume on the original application, as 
applicant and respondent respectively, an application to vary would 
likewise have to be brought in the court where the respondent to that 
application resided, which might or might not be the original court. 
By virtue of the provisions of s. 1 of the Guardianship and Maintenance 
of Infants Acts, 1951, this power is now exerciseable by the court having 
jurisdiction where either applicant, respondent or infant live. 

The Emergency Laws (Miscellaneous Provisions) Act, 1947 has 
no application to the case, nor is it affected by the Children Act, 1948, 
s. 53, as it is not an order for the payment of money under the 
Guardianship of Infants Acts, 1886 to 1925. I am unable to find any 
case law in point and the text books appear to be uncertain. It is hard 
to believe that in applications of this nature, where the interests of 
the child is of paramount importance and where “ fresh evidence ” 
is not required on an application to vary, the legislature intended that 
only the court of summary jurisdiction which made the order should 
have power to vary, irrespective of where the parties or the infant :< side. 

SONA. 
Answer. 

The point is not free from doubt, but as s. 1 of the Guardianship and 
Maintenance of Infants Act, 1951, defines ** the court ” for the pur- 
poses of the Acts of 1886 and 1925 so as to include the magistrates’ 
court for the area in which any one of the parties resides, we think 
the extended venue applies to applications to vary, as well as to 
applications for original orders. 

At the same time, we would point out that there may be advantage 
in having the application heard by the court which made the order 
and is, therefore, in the best position to take account of what happened 
when the order was made and what is really fresh in the evidence 
now adduced. As to this question of fresh evidence, see Re Wakeman, 
Wakeman v. Wakeman (1947) 111 J.P. 373. 
3.—Husband and Wife—Maintenance—Adultery—Wife too ill to 

attend court—Whether evidence can be taken out of court. 

We should be glad if you would please let us have your views on the 
following points : 


All communications must be typewritten or written cn one side of the paper only, and should be in duplicate. 


A wife who normally resides within the jurisdiction of court A has 
been taken ill and confined to a sanatorium. The husband is not main- 
taining her, and since she has been at the sanatorium evidence has been 
obtained of her husband's adultery. 

The wife desires maintenance for herself but is unable to attend the 
court at A or any court to give evidence on her own behalf. 

In the circumstances, we should be glad if you would please let us 
know whether you consider any application can be made to the magis- 
trates that they should visit the sanatorium after summons has been 
issued, and to hear evidence from the complainant in the presence of 
the husband. 

The husband lives within the jurisdiction of court A, but the 
sanatorium is in another court district. S.E.T.C. 


Answer. 

There ‘s no statutory provision for taking evidence out of court in 
such cases. The wife can, however, appear by counsel or solicitor 
(Summary Jurisdiction Act, 1848, ss. 12 and 13) and it may be possible 
for the case to be presented by calling witnesses other than the wife 
to prove the adultery. As to the venue, if the wife is likely to remain in 
the sanatorium indefinitely that might perhaps be considered her 
residence, otherwise her residence would continue at A. Application 
can be made where either husband or wife resides, or where the 
adultery is alleged to have taken place. 


4.—Husband and Wife—Maintenance Order—Subsequent divorce— 
Enforcement of arrears. 

In October, 1950, A obtained an order under the Summary Juris- 
diction (Married Women) Acts against B (her husband) on the grounds 
of desertion, and B was then ordered to pay to A the weekly sum of 
£2 5s. for her maintenance and 15s. for the maintenance of the child 
of the marriage. Subsequently A divorced B and in January, 1952, 
B applied for variation of the order on the grounds that his circum- 
stances had altered since the making of the order and he was unable 
to meet the payments originally ordered to be made—B had also 
remarried and there is one child of the second marriage. The 
application by B for variation was dismissed. 

B is now considerably in arrear with the payments under the order 
and your views would be appreciated on the steps which the justices 
can take for enforcement of the arrears. Any recent cases on the subject 
would be helpful. Sas. 

Answer. 

A maintenance order can be enforced after the wife has obtained a 
divorce. Bragg v. Bragg [1925] P. 20, Plunkett v. Plunkett (1937] 
3 All E.R. 736; 101 J.P. 508. See also Bellenden formerly Satterwaite 
v. Satterwaite [1948] 1 All E.R. 343. The justices have a discretion 
about enforcement but there is nothing to prevent them from issuing 
process in the ordinary way. 


5.—Licensing— Ballroom incorporated in licensed premises—Subsequent 
desire to exclude ballroom from licensed premises—Procedure. 

In 1935, the proprietors of a licensed hotel, with the approval of 
the licensing justices, erected over part of the yard of the hotel pre- 
mises, a ballroom which was incorporated in and formed part of the 
licensed premises. In recent months the police have had numerous 
complaints of disturbances at popular dances held in the ballroom 
by young persons, many of whom were the worse for drink. On these 
occasions, the police have had to be called in to quell these 
disturbances. The licensing justices are very concerned, and feel that 
the only solution would be to remove the ballroom from the licence. 
Will you please advise as to what steps it is possible for the licensing 
justices to take in the matter. N.K.P.W. 


Answer. 

If the licence holder is agreeable to the suggested course, there is 
no reason why an application should not be made under s. 71 of the 
Licensing (Consolidation) Act, 1910, for the consent of the licensing 
justices to “ structural alterations " designed to cut off the ballroom 
from the remainder of the licensed premises : s. 71 operates where the 
alteration is to reduce the extent of the licensed premises no less than to 
their enlargement (see R. v. Pontypridd Licensing Justices, Ex parte 
Ely Brewery Co., Ltd. (1948) 112 J.P. 396). Similarly, in our opinion, 
it is open to the licensing justices to require such structural alterations 
to be made under the provisions of s. 72 of the Act. 

If the licence in question is an old on-licence, the situation may be 
met by requiring an undertaking relating to the sale, etc., of intoxicating 
liquor in the ballroom under the provisions of s. 16 (5) of the Act. 
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6.—Licensing —C/lub—-Presence of children in premises of registered club. 
Kindly advise what (if any) restrictions are placed by the law upon 
the presence in a registered club of any child, young person or person 
under the age of eighteen years and the supply therein to such person 
of intoxicating liquor. Apart from s. 5 of the Children and Young 
Persons Act, 1933, which prohibits the giving of any intoxicating 
liquor to any child under the age of five except on the order of a 
registered medical practitioner, it would seem that no part of the 
intoxicating Liquor (Sale to Persons under eighteen) Act of 1923 nor 
s. 6 of the Children and Young Persons Act, 1933, applies to any premises 
except licensed premises. Section 6 (5) of the Children and Young 
Persons Act, 1933, appears to prevent a member of a registered club 
sending any child, whether a member or not, to the club to bring away 
liquor unless it be in the sealed bottles of the quantities mentioned. 
N. Buou. 
Answer. 
Our correspondent correctly states the law. We answered similar 
questions at 109 J.P.N. 154 and 214, and 113 J.P.N. 749. 


7.—Licensing— Detached premises covered by a single on-licence. 

In this Division there is an hotel and tap covered by a single on- 
licence. The tap is some 150 yards from the hotel, separated by a yard, 
stabling and a commercial garage. The licence is held by the lease- 
holder, but there is a separate manager at the hotel and at the tap, both 
living on the separate premises. The garage is sublet by the lease- 
holder. There is no doubt that at one time the hotel and tap formed 
part of the same premises with stabling, coachhouses, etc., in between. 
4 query has arisen as to whether these premises should be separately 
licensed. Extensions of permitted hours granted in respect of the hotel 
could be held to apply to the tap (although in fact this is always 
closed), and it is considered difficult from a police supervision point 
of view. 

Your opinion in this matter would be appreciated. 

Answer. 

There is nothing unlawful in the situation that a single on-licence 
attaches to premises detached as is mentioned in the question ; and, 
it may be supposed, licensing justices have either sanctioned the altera- 
tion under s. 71 of the Licensing (Consolidation) Act, 1910 (or s. 11 
of the Licensing Act, 1902—the former law) or had previously 
acquiesced in the situation by renewing the licence in its present form. 

There would be little likelihood in modern days of a single on- 
licence being granted to cover the two premises of the hotel and its 
detached “ tap,” but difficulty of police supervision is not alone good 
reason for refusing renewal unless (as appears not to be the case) there 
is evidence of abuses occurring. The single licence cannot be renewed 
as two licences, and questions of monoply value would arise if a new 
and distinct licence were to be granted for the “ tap.” 

A special order of exemption under s. 57 of the Licensing 
(Consolidation) Act, 1910, may be granted so as to exclude the “ tap” 
by requiring an undertaking that it shall relate to the hotel only ; if 
such an undertaking is given and thereafter not complied with there 
will be no sanction except the refusal of future applications. It is by 
no means unusual for such an undertaking to be asked for by the justices. 


Noon, 


8.—Licensing—** Drunk when in possession of any loaded firearms *— 
Meaning of “ possession.” 

The Licensing Act, 1872, s. 12, creates the offence of being drunk 
when in possession of any loaded firearms. 

I would appreciate your opinion as to whether the “ possession ” 
required to constitute an offence under the section must be actual 
physical possession, or whether it would be sufficient to show that the 
defendant was drunk in a place where he was keeping a loaded firearm. 

Noa. 
Answer. 

The meaning of “* possession " in the context of s. 12 of the Licensing 
Act, 1872, has never been the subject of any decision of the High Court ; 
in other contexts it has been the subject of many decisions, so widely 
at variance that read together they help only to the extent of demon- 
strating that “ possession " when used in a statute must be interpreted 
by reference to the nature of the thing “ possessed ” and the purpose 
of the enactment which gives significance to the “ possession.” 
Stable, J., in Bank View Mill Ltd. v. Nelson Corporation and Fryer & Co. 
(Nelson) Lid. [1942] 2 All E.R. at p. 486 said: ** Possession is a word 
that, perhaps like a great many words, is incapable of an entirely 
precise and satisfactory definition. Possession of a house is essentially 
different from possession of a gold watch. One has to look at the 
property possessed.” 

In s. 12 of the Licensing Act, 1872, “* possession of loaded firearms ” 
is enacted as an aggravation of drunkenness (not, as modern thinking 
would have it, drunkenness aggravating the possession of loaded 
firearms) and we think that “ possession ” within the meaning of the 
section connotes an actual physical possession or, at least, an uncon- 
trolled possession of a loaded firearm in such close proximity 
as to be very little different from an actual physical possession. 


VOL. 


9.—Licensing—Holding of general annual licensing meeting in three 
_districts in the same petty sessional division. 

Your opinion on the following licensing points is desired : 

_(a) In a county petty sessional division, courts of summary juris- 
diction are held in three districts. It has been usual to hold the general 
annual licensing meeting in three parts, at intervals of two or three 
days, for the three districts—notice of the three days upon which 
applications will be heard being given in a single document. There 
follows a single adjourned meeting for the whole division. In s. 10 
of the Licensing (Consolidation) Act, 1910, reference is made to a 
general annual licensing meeting. It is stated in Paterson's Licensing 
Acts (60th edition) on p. 471—* If justices fix one day for the general 
meeting, semble, their sitting on the second or subsequent days will not 
be adjournment days within the meaning of this section ”—i.e., s. 10. 
This note seems to refer to a case where, e.g., due to lack of time, it is 
not possible to complete the business on the one day appointed for 
the general meeting. 

It is considered that a general meeting for the whole division must be 
appointed for and held upon only one day, initially ; or does the pro- 
cedure of appointing three days in the first instance, as explained above, 
also comply with the Act? If the present procedure of holding the 
meeting in three parts is wrong, would the position be changed if the 
second and third parts of the meeting were expressly stated in the notice 
to be “ continuations ” of the meeting commenced on the earliest days ? 

(6) The divisional licensing committee is appointed in October for 
the year beginning with the following first day of January. The Licen- 
sing (Consolidation) Act, 1910, in s. 10 (2) provides the minimum period 
after the special meeting upon which the general annual licensing meet- 
ing must be held, but no mention is made of a maximum period. 

Is it considered that the retiring committee has power to hold a 
special meeting in November or December to appoint the general 
meeting for the ensuing year ? This question has only arisen since the 
coming into force of the Licensing Act, 1949. If it is necessary to wait 
until January so that the newly-appointed committee can hold the 
special meeting, the time available for the various notices required 
to be given by the clerk and by applicants is limited, whereas if a special 
meeting can be held in November or December then ample time is 
available. Nora. 

Answer. 

(a) We see nothing to prevent the licensing justices appointing the 
general annual licensing meeting so that it shall be held at A, to be 
continued at B and then continued at C. We draw upon s. 1 (1) (4) of 
the Interpretation Act, 1889, for authority to construe “ appoint the 
day, hour, and place,” as this phrase appears in s. 10 (2) of the 
Licensing (Consolidation) Act, 1910, as “* days, hours, and places.” 

(b) The date of the general annual licensing meeting may be 
appointed before January | by that licensing committee due to go out 
of office on that day (London and North Western Railway Co. v. 
Beesly and Others, Licensing Justices of Birmingham (1913) 77 J.P. 21). 


10.—Magistrates—Practice and procedure—Failure of prosecution 
witness to attend—Adjournment or dismissal of case—Costs. 

Your valued opinion is desired on the following point : 

A is charged with careless driving and travels some two hundred 
miles to attend the court. When his case is called, the police state there 
is only one witness for the prosecution, who is coming from a place 
a hundred miles away by car, but has not arrived. The bench say they 
will wait an hour (there are no other cases). At the end of the hour the 
witness still has not arrived and the clerk and the solicitor for the de- 
fence make a hurried search through Stone to see if the bench have 
power to dismiss the case for want of prosecution or whether and 
on what terms they should adjourn it. While, they are doing this the 
witness arrives, says his delay was due to his going to another place 
with the same name as that of the court, and the case is heard and 
dismissed. 

If the witness had not come, should 

1. The bench have dismissed the case, or 

2. Should an adjournment have been granted, and if so could the 
defendant, whether found guilty or not, have claimed expenses for 
the two or three days wasted in his first attendance ? 

Would your views be the same if the case had been one of “ drunk 
in charge of a car” or other very serious offence ? 

J. Sex, 
Answer. 

The duty of the court is to see that justice is done, and we think it 
would be wrong to dismiss the case without giving the prosecution 
an opportunity (by witness summons if necessary) of securing the 
witness’s attendance. Had the witness not arrived we think the case 
should have been adjourned on the understanding that, in the event of 
acquittal, the defendant would be given at least the reasonable costs, 
against the prosecution, of the abortive first attendance ; and that, 
in the event of conviction, the expense to him of that first attendance 
would be taken into account in assessing the appropriate penalty and 
any costs to be awarded to the prosecution. There is no power to 
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award costs against the prosecution to a convicted defendant. (See 
Summary Jurisdiction Act, 1848, s. 18). 
The more serious the charge the more strongly we should hold the 


view that the hearing should be adjourned. 


11.—Magistrate—Ex officio justices—Use of suffix J.P. 

I should much . steem your valuable opinion on the following small, 
but interesting, point: Mayor of a borough acting as a justice of the 
peace during his year of office as mayor. 

By virtue of s. 18 of the Local Government Act, 1933, as amended 
by s. 2 of the Justices of the Peace Act, 1949, a mayor is a justice of 
the peace during his year of office as mayor. It is customary when 
referring to justices to add “J.P.” after their names. In a recent 
instance when the editor of a local newspaper omitted same after 
the mayor’s name, he added as a footnote “ There is a distinct 
difference between a mayoral J.P. which is an automatic and tem- 
porary ey and a J.P. permanently appointed by the Lord 
Chancellor. the general practice to accord the title only to the 
latter so as not to lead to confusion. The alternative would be in the 
case of the former to add the word * temporary ’ (in brackets), after the 
J.P. In cases where the chairman of a local authority has written 
J.P. after his name because he acted temporarily, it has been pointed 
out that he was not entitled to do so. 

The afore-mentioned infers that there is some difference between a 
justice of the peace appointed by the Lord Chancellor and a justice 
by virtue of office as mayor. I cannot see that there is any distinction 
in law between them, but I shall be glad to have your comments, 
particularly on the contention of the writer of the above note, namely, 
that it is not customary to add J.P. after the name of a mayor or 
chairman of a local authority who acts as a justice of the peace only 
by virtue of his office. CBa. 

Answer. 

There is, as you say, no difference in law between an ex officio justice 
and a justice appointed by name to the commission. 

This does not, however, since the issue is not one of law, conclude 
the issue you raise—as indeed your letter recognizes. 

The suffix J.P. is not the symbol of a title or a rank (like C.B., or the 
prefix ** Sir "’) ; it is not, that is to say, conferred as a dignity or even 
authorized by Her Majesty. 

It is a courtesy accorded by custom to persons included in the Com- 
mission of the Peace, as the suffix M.P. is to members of Parliament. 
See, generally, 115 J.P.N. 774, 817. 

We do not agree with the local newspaper that “it is the general 
practice to accord the title (sic) only to a J.P. permanently appointed.” 
To our knowledge it is a courtesy commonly accorded also (and this by 
learned as well as unlearned persons) to ex officio justices. There is no 
“confusion,” because there is nothing to be “ confused” about. 

The newspaper writer’s “ alternative” of adding the word “ tem- 
porary *’ strikes us as merely bad manners. 

We do not know what basis there is for the writer's saying that “* in 
cases where the chairman of a local authority has written J.P. after 
his name ...it has been pointed out that he was not entitled (sic) 
todo so.” Since there is no * entitlement ”’ to the suffix, even on the 
part of a permanent justice, we do not see who can have had any 
right to do this “* pointing out.” 


12.—Magistrates—Police summons—Information laid by superior officer 
as authorized by constable. 

A summons is issued by XYZ, assistant chief constable, on behalf 
of P.C. Blank for using a shooting brake for the carriage of goods 
without there being in force a licence under Part I of the Road and 
Rail Traffic Act, 1933. We assume that it is in order for an assistant 
chief constable to lay information on behalf of a police constable ? 


Answer. 


This is an example of what we believe is a fairly common practice. 
The Summary Jurisdiction Act, 1848, s. 10 enacts that an information 
may be laid by the informant in person, or by his counsel or attorney 
or other person authorized in that behalf. So far as we are aware there 
has been no decision defining the meaning of ** other person authorized 
in that behalf.” 


13.—Music, etc., Licence—Hours—Fixing by licensing  jusiices 
Extension. 

The local authority covering part of the area for which my bench 
sits, not being in the Home Counties, has adopted Part IV of the 
Public Health Acts Amendment Act, 1890, and in consequence the 
justices have issued annually such music and dancing licences as they 
have thought fit, embodying therein the usual conditions found in such 


licences. It has also been the custom of the bench to issue extensions 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 7, 


1953 95 


for the purpose of special occasions. The question has now been raised 
that there is no authority for granting such extensions, and I must 
admit that on reading the Act I cannot find any authority for granting 
these extensions. 

Will you please let me have your valued opinion on the following 
two points : 

1. Do you agree that there is no authority for granting extensions 
to music and dancing licences ? 

2. If the answer to | is in the affirmative could not this be overcome 
by embodying in each licence granted an authority for the licence holder 
to apply for extension on any one or more special occasions ? 


Num. 
Answer. 


The Public Health Acts Amendment Act, 1890, s. 51 enacts nothing 
to restrict the hours during which premises may be kept or used for 
public music, etc., by virtue of a licence granted under the section, but 
it is required by subs. (6) and (7) that the hours shall be fixed by the 
licensing justices and inserted in and made a condition of the licence. 

It is usual for the conditions to be inserted in the licence in such 
form that it gives justices in petty sessions a power to extend the hours 
on application, and it is by virtue of this power that “ extensions of 
hours ” are granted. 


14.—Music, etc., Licence— Music in public houses. 

My council have a local Act, which reproduces in the main the 
provisions of the Public Health Acts Amendment Act, 1890, relating 
to this matter. Doubts have been expressed as to the need for a licence 
in certain cases, particularly public-houses. In many of these cases 
the proprietor provides a piano for the use of his customers, who play 
and sing. On other occasions the proprietor provides a pianist or a 
singer at his own expense. The matter has come to a head over the 
question of music and singing in public-houses on Sundays, my council 
recently having refused an application for a seven-day licence. The 
licences issued exempt Sunday. I would welcome your opinion as to 
whether a licence is necessary to legalize singing and music in public- 
houses, irrespective of whether it is provided by the proprietor or 
merely consists of the customers entertaining themselves. 


NATo. 
Answer. 


Whether or not the provision of music in a public house is * public * 
entertainment within the meaning of s. 51 of the Public Health Acts 
Amendment Act, 1890, is a question of fact to be decided by the magis- 
trates’ court in a prosecution alleging that the premises are “* kept 
or used * for public entertainment without licence. This is largely a 
matter of degree (see Brearley v. Morley (1899) 63 J.P. 582: Badger v. 
James (1934) 78 Sol. J. 768). In Amusement Equipment Co., Lid. v. 
McMillan (1941) 85 Sol. J. 333, noted in Stone, 84th edn., at p. 1670, a 
magistrates’ court was upheld where it had applied the test that the 
public resorted to the premises in order to hear the music and that the 
music itself must be the entertainment and not a subsidiary element. 
We would answer the exact question put by our correspondent by 
suggesting that where a pianist or singer is engaged by the proprietor 
the use of the premises should be covered by a licence : where, on the 
other hand, piano-playing and singing is spontaneous in the customers 
no licence is required, even though they use a musical instrument 
belonging to the licensee. 


15.—Private Street— Adoption of street—Works executed by frontagers. 

The frontagers in a private street have made up the highway to the 
satisfaction of the council's technical officers. They were not required 
by the council to do this work, but the council are now prepared form- 
ally to assume responsibility for the street. The only relevant statutory 
authority for this appears to be s. 148 of the Public Health Act, 1875, 
but even this appears to necessitate an express agreement under seal 
joining all the frontagers. The following statutory provisions have been 
considered and rejected by the writer for the reasons indicated : 

Highway Act, 1835, s. 23 and Highway Act, 1862, s. 36 : Application 
to justice necessary ; Public Health Act, 1875, s. 146: The work is 
already completed; and a written agreement is again necessary ; 
Private Street Works Act, 1892, s. 19 (in operation in this area) : 
The street was not the subject of street works under this Act ; Towns 
{mprovement Clauses Act, 1847, s. 54: There is no local Act in force 
incorporating this statute. 

Is there any other statutory provision which has been overlooked 
whereby the council could adopt the street by declaration and possibly 
the publication of a notice (as for example under the last-mentioned 
Act, were it available to this council). 

Where a public highway is provided and made up as a housing estate 
under s. 79 of the Housing Act, 1936, is any declaration of dedication 
or other overt act (e.g., the publication of a notice) necessary or 
desirable on the part of the council ? Pam. 
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Answer. 

The street may be adopted under s. 19 of the Private Street Works 
Act, 1892. That section refers to private street works mentioned in 
that Act but it does not require that the works shall have been 
executed under that Act. The answer to the final query (about the 
Housing Act, 1936) is “* No,” where the local authority laying out the 
street is also the authority under the Private Street Works Act, 1892. 


16.—Private Street Works—Jnstalments under Public Health, 1875 

Recovery. 

In 1949 my council made up L road under the provisions of the 
Public Health Act, 1875, and later declared the expenses payable by 
ten equal annual instalments. A sum of £570 was apportioned against 
one frontager, A, in respect of a plot of vacant land owned by him with 
a frontage of 260 feet on to L road and with a depth of 280 feet, and 
up to the present time he has made the appropriate annual payments 
of principal and interest. A lay-out plan has recently been submitted 
by A for the erection of sixteen houses on the plot, six fronting to L 
road, and one of these six plots is contracted to be sold to B. A and B 
have submitted an application for “ apportionment " of the expenses 
attributable to this plot, for transfer of all liability therefor from A to B 
and for permission to B to discharge the liability by instalments. 

I am unable to find any relevant decisions on circumstances similar 
to these and would appreciate your opinion on the following queries : 

1. If the council refuse the application and no other plots are sold 
except that to B: 

(a) Does the charge under s. 257 of the Public Health Act, 1875, for 
the whole of the outstanding principal and interest subsist both against 
B's plot and against the remainder owned by A, so as to enable the 
council in case of default to sell either or both ? 

(b) On whom should the demand for payment of instalments under 
;. 257 of the Act be made: (i) on A and B or (ii) on A and, if (i), is 
the liability joint or several ? 

2. If the council refuse the application and all sixteen plots (including 
those not fronting on to L road) are sold to individual purchasers : 

(a) Does the charge under s. 257 of the Act for the whole of the 
outstanding principal and interest subsist against all and each of the 
plots, so as to enable the council to sell any or all including those not 
fronting on to L road? 

(b) On whom should the demand for payment of instalments under 
». 257 of the Act be made ? 

3. If the council are prepared to accede to the request, do you con- 
sider that an agreement under seal made between the council, A, and B, 
tixing an agreed proportion of the expenses as the expenses attributable 
to the plot to be purchased by B and providing for payment by B of 
the outstanding portion of that proportion by instalments in the 
ensuing seven years, and providing similarly for payments by A in 
respect of the remainder of the land, would be within the council’s 
powers ? P. AJAX, 

Answer. 

1. (a) Yes; see Birmingham Corporation v. Baker (1881) 46 J.P. 52, 
and they will be liable in proportion to their interests in the whole 
property subject to the charge. 

(+) (i) On both. The instalments are due in respect of the whole 
property in proportion to their interests ; see (a) above. (ii) See (i) 
above. 

2. (a) Yes, if they were the subject of the original charge for 
expenses. 

(h) On all; see 1 (+) (i) above. 

3. It is for A and B and any subsequent purchasers to agree. The 
council has a statutory charge and should not substitute a charge by 


igreement. 
17.—Public Health Act, 1925, s. 68—Parking place—Extent of highway 


Use of pavement. 

4 town council pursuant to s. 68 of the Public Health Act, 1925, 
proposes to make an order authorizing the use as a parking place of a 
part of a large public square in the middle of the town. A portion of 
the parking place will be sited on a portion of a very wide pavement. 
Under this portion of the pavement there are a large number of cellars, 
which belong to the houses fronting on to the square. The frontagers 
concerned have objected to the council’s proposals, and one of them 
states that the pavement in question is private property, and it is more 
than probable that on appeal to the magistrates he will put forward 
this contention. The pavement in question has been used by the 
Queen's subjects without restraint from time immemorial. and the 
town council during the past years has repaired it without any objection 
by any of the frontagers. 

Your opinion would be appreciated on the following : 

1. Does the square in question come within the definition of a 
* street " for the purposes of the Act ? 

2. Is it proper to site the parking place on part of an exceptionally 
wide pavement, which, in the town clerk's opinion, no doubt forms part 
of the square ? 
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3. If the objector mentioned, on appeal to the petty sessional court, 
raises the point that the pavement in question is private property, does 
this preclude the magistrates from dealing with the case, because it 
involves the question of title ? 

4. What is the test to be applied in considering unreasonable 
prevention of access within the meaning of proviso (i) to s. 68 (1) © ? 

AV. 
Answer. 

1. There is no such right known to the common law as a right to 
Stray indefinitely over land, but dedication, express or implied, of a 
whole square is not impossible. Even if not dedicated as a whole, the 
portion chiefly used for the passage of vehicles may have been so 
dedicated. 

_2. We know too little of the facts to say whether the pavement 
(if part of the street) may be thus used. It is essentially a question of 
fact, and thus, where there is no positive evidence, of inference. One 
would not ordinarily expect a landowner to dedicate, as a highway 
for vehicles, a strip of paved surface (however wide) with cellars beneath 
the paving. Dedication as a footway subject to th cellars would be 
more likely. Even if the terms of dedication do not preclude use by 
vehicles, the parking place must not unreasonably prevent access to 
— and its use for parking must not be a nuisance. 

. No. 

4. There is no particular test, except reasonableness, which depends 

on circumstances. The notes on this section in Lumley are valuable. 


18.—Rag Flock and Other Filling Materials Act, 1951—Unclean flock 
on registered premises—Defence of warranty. 

A sampling officer takes a sample of cotton flock on registered pre- 
mises Occupied by P which is found, on analysis, to be unclean. P says 
(a) that he obtained the cotton flock from a wholesaler, Q ; (4) that 
he did not demand from Q “ clean cotton flock within the meaning of 
the Rag Flock and Other Filling Materials Act, 1951; (c) that he 
has a good warranty from Q. 

The local authority consider that there is prima facia evidence of an 
offence against s. 3 (1), since there are unclean filling materials on 
registered premises, but that P is likely to be able to piead the defence 
of warranty successfully, under s. 3 (3). 

Can the local authority proceed against Q under s. 22 (3) of the Act ? 
His only “act or default” is that he has. supplied unclean filling 
materials to P (not an offence under the Act, since clean filling materials 
were not demanded) and has sent him a false warranty (this is not an 
offence against the Act either). PILL. 


Answer. 

For the defence of a warranty to be available to P under s. 3 (3) (a) he 
must have (i) purchased the cotton flock as being clean within the mean- 
ing of the Act and (ii) so purchased the flock with a written warranty 
to that effect. If he had so purchased then there would have been a 
demand under subs. (2) and the vendor would have been liable. As it 
is there is no offence under subs. (2) and no defence under subs. (3) (a). 


19.—Water Act, 1945—Council’s supplies exhausted—Objection to 
give supply—Approval of plans. 

I should value your opinion on the interpretation of s. 30 (Part VII) 
of sch. 3, to the Water Act, 1945. In effect this states that a water 
undertaker cannot refuse an application for a supply of water for 
domestic purposes ; subs. (2) (a) and (4) set out the conditions of 
exemption from this liability. My council’s water undertaking is now 
over committed so much so that in times of drought the high mains 
are empty at times of peak demand. I am recommending the council 
to refuse further applications and relying on subs. (2) (a) for exemption 
from the liability set out (with the penalties) in subs. (2) ; in particular 
I am relying on the clause “* or other unavoidable cause.” The council's 
consulting engineers are pressing forward comprehensive schemes to 
onset the demand for water but at present the position is that the coun- 
cil have insufficient supplies to meet commitments. The view has been 
expressed that if the council refuse a supply, they would be liable to 
a penalty ; in my view the penalties are also applicable to failure to 
maintain supplies to existing consumers—and this position is now 
arising through granting fresh applications for connexions. Perhaps 
you would also advise me on the effect of s. 137 of the Public Health 
Act, 1936, as amended by s. 29, Water Act, 1945, with regard to sub- 
mission of plans for buildings, etc., involving a supply of water. 

PAH. 
Answer. 

If the council have insufficient water for present commitments, this 
would be, in our opinion, an unavoidable cause withi1 s. 30 of sch. 3, 
provided that the insufficiency is unavoidable and not due to a failure 
to take such steps as could have been taken within the time when the 
necessity for such steps become apparent. The council is entitled to 
refuse to pass plans under s. 137 as amended if the only supply to the 
proposed dwellings is a supply which the council is unable to give by 
reason of the unavoidable cause. 
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WORCESTERSHIRE 
Whole-time Female Probation Officer 


APPLIC ATIONS are invited from persons 
who have satisfactorily completed a course of 
training approved by the Home Office Training 
Board and from serving officers. Conditions 
and salary of the appointment, which is subject 
to medical examination, are in accordance 
with the Probation Rules 1949/52. The 
successful applicant will be assigned, in the 
first instance, to the Halesowen and Oldbury 
Divisions. 

Applications, stating age, qualifications and 
experience, together with the names and 
addresses of two referees, to be received by the 
under-signed by February 14, 1953. 


W. R. SCURFIELD, 
Clerk of the Peace. 


Shirehall, 
Worcester (E158). 


County BOROUGH OF BRIGHTON 
Appointment of Male Probation Officer 


APPLICATIONS are invited for the above 
full-time appointment. 

Applicants must be not less than twenty-three 
nor more than forty years of age, except in the 
case of serving officers. The appointment and 
salary will be in accordance with the Probation 
Rules. 

The successful applicant will be required 
to pass a medical examination. 

Applications, stating age, qualifications and 
experience, together with copies of two recent 
testimonials, must reach the undersigned not 
later than February 16, 1953. 


J. GWYNNE THOMAS, 
Secretary, Probation Committee. 


Town Hall, 
Brighton. 


AMBRIDGESHIRE MAGISTRATES’ 
COURTS COMMITTEE 





Appointment of Justices’ Clerk 


APPLICATIONS are invited from persons 
qualified in accordance with the Justices of 
the Peace Act, 1949, for the permanent 
whole-time appointment of Clerk to the Justices 
for the six Petty Sessional Divisions within 
the rural area of the County. Office accom- 
modation and staff will be provided by the 
Committee. The area involved has a popula- 
tion of 85,400. The personal salary will be 
£1,500 subject to review when the National 
scales for Justices’ Clerks now being negotiated 
are received. The appointment will be super- 
annuable and subject to medical examination. 
The successful candidate will be required to 
take up the appointment on May 1, 1953. 
Applications, giving full particulars of age, 
qualifications and experience, together with 
the names of two referees, should be forwarded 
to reach the undersigned not later than 
February 28, 1953. 


CHARLES PHYTHIAN, 
Clerk of the Magistrates’ 
Courts Committee. 
Shire Hall, 
Castle Hill, 
Cambridge. 








Bstabiished 1836. Telephone ; Holborn 0273 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEED £3,500,000 
Reversions and Life Interests Purchased. 
Loans Granted thereon. 

Apply to the Actuary, 59, CAREY STREET, W.C.2 














The National Association of Discharged 
Prisoners’ Aid Societies (incorporated) 





FUNDS AND LEGACIES URGENTLY 
NEEDED 


It must be right to help one wishing to make 
good after a prison sentence 





Registered Office : 
St. Leonard’s House, 66, Eccleston Square, 
Westminster, S.W.1. Tel. : Victoria 9717/9 














THE 


DOGS’ HOME Battersea 


INCORPORATING THB TEMPORAKY 
HOMB FOR LOST & STARVING DOUWB 


4, BATTERSEA PARK ROAD 


LONDON, S.W.8, 
AND 
FAIRFIELD ROAD, BOW, E. 
(Temporarily closed) 


OBJECTS : 


To provide food and shelter for the lost, 
deserted, and starving dogs in the 
Metropolitan and City Police Area. 


To restore lost dogs to their rightful owners. 


- To find suitable homes for unclaimed dogs 
at nominal! charges. 


- To destroy, by a merciful and painiess 
method, dogs that are diseased and 
valueless. 


Out-Patients’ Department (Dogs 
and Cats only) at Battersea, Tues- 
days and ys - 3 pm. 
Since the foundation of the Home in 
1860 over 2,000,000 stray dogs have 
received food and shelter. 
Contributions will be thankfully received 
by E. L. HEALEY TUTT, Secretary. 

















When replying to advertisers please 
mention the Justice of the Peace 
and Local Government Review 








County OF NOTTINGHAM 


Borough of Newark 
Petty Sessional Division of Newark 
Petty Sessional Division of Southwell 


Appointment of Second Assistant to Clerk to the 
Justices 


APPLICATIONS are invited for the above 
full-time appointment. Applicants must be 
capable of acting as Clerk to the Court if 
required, be experienced typists and have a 
thorough knowledge of the work of a Justices’ 
Clerk’s Office. The salary will be on Grade III 
of the A.P.T. Division of the National Joint 
Council Scale, namely £525x£15 to £570 
per annum and the commencing salary will 
be fixed within this Grade according to 
experience. The appointment, which is 
superannuable, will be subject to one month’s 
notice on either side and the successful can- 
didate will be required to pass a medical 
examination. 

Applications, stating age and experience, 
together with copies of two recent testimonials, 
must reach Mr. R. Neville Ross, Clerk to the 
Justices, Town Hall, Newark, not later than 
Saturday, February 14, 1953. 


K. TWEEDALE MEABY, 
Clerk of the Standing 
Joint Committee. 


Cov NTY BOROUGH OF EAST HAM 





ASSISTANT SOLICITOR required. Salary 
within £625—£785 (plus London Weighting) 
according to qualifications (Grade A.P.T. 
Via)/VID). 

Further details and form of application 
(returnable by February 19, 1953) from Town 
Clerk, Town Hall, East Ham, E.6. 


ALTON AND WEYBRIDGE URBAN 
DISTRICT COUNCIL 


Deputy Clerk and Solicitor 


A.P.T. GRADES ‘Ix X- —Commencing at 
£855 per annum. Housing accommodation 
available. Closing date February 23, 1953. 
Please name not more than three persons for 
references. 
W. H. HARRIS, 
Clerk of the Council. 


Council Offices, 
Walton-on-Thames. 


Cou NTY BOROUGH OF SOUTHPORT 


Assistant Solicitor 


APPLICATIONS at are invited for the post of 
Assistant Solicitor at a salary within A.P.T. 
Grades VII to VIII (£710—£835) according 
to experience. 

Applicants must be good advocates and 
experienced in common law and conveyancing. 

Applications, with copies of two recent 
testimonials, should reach the undersigned not 
later than February 21, 1953. 


R. EDGAR PERRINS, 
Town Clerk. 
Town Hail, 
Southport. 
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LOCAL AUTHORITIES’ 
BYELAWS 


By A. S. WISDOM, Solicitor 


This booklet is a summary 
of byelaw-making powers 
possessed by local authori- 
ties. 


It is, so far as the Publishers 
are aware, the first booklet 
to deal with this subject. 


Price 4s. Postage and packing 6d. 


JUSTICE OF THE PEACE 
LTD. 


LITTLE LONDON 
CHICHESTER, SUSSEX 
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REMINDERS 
DRAFTING A LEASE 


by ESSEX 
Reprinted from the J.P. of July 19, 
1952 


The object of the Tables is to enable 
a Draftsman to dictate the complete 
draft lease without any pauses in the 


_ shortest possible time. 


Two Tables have been drawn up. 
The first lists all common form 
clauses and the second all formal 
parts of a lease. 


Printed in folder form, ready for 
immediate office use. 
Price 1s. each, Postage free 
Six copies 5s. Twelve copies 9s. 
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The Publishers of “‘ Justice of the Peace and Local Government Review ” 


BINDING 


undertake the binding of Subscribers’ volumes 
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